Let’s Get Crafty: The Evolution and
Challenges of Beer in the Southeast

Kennedy Weathers*
INTRODUCTION

Craft beer is a phenomenon that has slowly, but surely,
captured the hearts of Americans across the country. Modern day
craft brews and craft brewing companies have been around since
1980.! However, the existence of craft brews in America began long
before the 1980s.2

American brewing was inspired by the European brewing
tradition of beer having only four ingredients.? The early American
beer culture consisted of lagers and ales made by immigrants from
Germany and the Czech Republic.* Then came the Prohibition of
the 1920s.5 The Prohibition period (1920-1933) drastically
changed the way beer was produced.® During this period, not only
was beer more expensive, but the demand for it became less as
there was more of a call for stronger spirits.” Thus, it is believed
that during this time, beer may have disappeared from the scene,
with the exception of homemade beer and near beer.? After the
thirteen year prohibition ended, beer became overly simplified due
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to the grains being replaced by corn and rice.?® These simplified
versions are the equivalent of the modern day “lite” beers.'©

Though beer had virtually died out on a large scale after the
Prohibition, the reemergence of beer came in the 1960s with the
beginning of the craft beer revolution.!! The revolution began with
a man named Fritz Maytag.'? Maytag was the great-grandson of
the founder of the Maytag home appliance empire and the son of a
dairy farmer.13 Despite his inherited fortune, he wanted to build
his own legacy in a different industry.* He found that industry
when he learned that his favorite beer and brewery—Anchor
Steam—was going out of business and decided to purchase a
majority share in the brewery.!> Maytag bought the brewery with
the intention of advising them financially, but he soon faced the
harsh reality of debt collectors quickly coming for what they were
owed.'® Subsequently, he had to find a way to make a profit.!”
Maytag decided that to sell more beer, he needed to focus on
improving the quality of the beer.!® At this time, America still
consumed the simplified beer of the Prohibition period.!® Fritz
Maytag changed the course of beer history when he began to create
different styles of beer “that didn’t really exist in America just
yet.”20 His creation of different beer styles, such as the Anchor
Porter, or the Liberty Ale—both created in the early 1970s—
marked the beginning of the modern-day IPA.2! After Maytag’s
success in the revitalization of beer, many brewers followed in his
steps.2?

However, legislative change needed to happen in the
United States, if other breweries were to follow in Maytag’s path.
The homebrewing of beer with an alcohol content higher than 0.5
percent was illegal since the Prohibition.23 At this point in time, it
was 1978 and there were fewer than eighty-nine breweries in the
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United States.2* In order for new breweries to emerge and the beer
industry to blossom, amateur brewers needed to be able to refine
their skills, which was not possible with the current laws in place.?®
As a result, in 1978 Congress passed a bill that repealed
restrictions and taxes on homebrewing for the purposes of
“personal or family use, and not for sale.”26 This was a catalyst for
the growth of the industry because, according to Charlies
Papazian—the founder of the Brewers Association and the
American Homebrewers Association—“90% of craft brewers start
out as homebrewers.”?7

By the 1990s, the craft beer industry hit its stride and there
was an increase in the number of microbreweries opening.28 It was
estimated that, “between 1985 and 1997, microbrewery growth
was exploding at the rate of 20 percent per year minimum, with
years like 1987 seeing a whopping 100 percent growth.”?® During
this period, a number of today’s major beer companies like Boston
Beer Company (Samuel Adams), were created.?® Due to the rapid
rise of the industry, many investors were looking to get in on the
success, which led to rushed operations and releasing poorly
produced beer.?! This rush led to the establishment of about 1,396
breweries, and most of them were terrible.32 Over the next decade,
many of those breweries closed and beer sales began to decline.??

The demise of those breweries led to a new movement in
craft beer history focused on the creation of “uniquely ‘American’
beer.”3* This new era of craft brews, which started in the mid to
late 1990s, was characterized by the creation of beers that were
“Incredibly hoppy or super boozy or overwhelmingly packed with
oddball ingredients—or sometimes all three of those things!”3> An
industry that began with fewer than 100 breweries had
transformed into a booming industry of more than 5,300
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breweries.?® By 2017, the industry accounted “for nearly 20% of
America’s $100 billion-plus market.”?7

However, the industry is now seemingly entering a
potential decline due to the climate change crisis. Beer is made up
of four basic ingredients: grain, hops, yeast, and water.?® Barley is
the most common grain used in the production of beer.3 Primarily
due to the changing climate, barley is becoming increasingly
harder to produce.?® In fact, in 2017 barley had the lowest
production numbers on record in the history of the United States.!
Most of the barley used for the craft brewing industry is exported
from states such as Idaho in the northwest and the upper
Midwest.*2 But, due to the increasingly warming climate and
increase in severe weather events such as droughts and flooding,
the production of barley has continued to decrease.*®> While there
has been a move towards growing barley during the winter season,
due to the increase in rain brought on by climate change—the
winter growing season is considered to be very risky.*

Hops producers are also facing similar environmental
challenges to those of barley producers.*® One of the primary issues
both producers face is drought.*6 More than 75 percent of hops in
the United States are grown in the Yakima Valley at the base of
the Cascade Mountains in the state of Washington.*” Hops
producers primarily relied on the melting of the mountain snow as
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their water supply.*® However, due to climate change, the winters
have gotten warmer and the runoff from the melted snow has
substantially decreased causing water shortages.*?

The decline in these essential elements of beer—barley and
hops—may change craft beer as we know it. It can change the
taste, quality, and even the prices of craft beer.?® As the climate
change crisis has persisted and shows no signs of reversal, the
question has become what can be done to save this industry, a
culture that has captured the heart of America? Some brewers and
producers decided a change of location was essential to save the
craft beer industry,.?! Thus, many producers moved—or started—
their production in the southeastern part of the United States.??

The move of craft beer to the southeastern part of the
United States is one that intrigues many. One reason for intrigue
is the southeastern region contains states such as Kentucky and
Tennessee, which are the two states responsible for the majority of
the United States’ bourbon and whiskey.?3 Another reason is the
warmer climate than that of Washington, or the northern region of
the United States. This poses the question of how will the craft
beer industry be impacted in a region that is already warm and
continuously warming due to climate change?

This Note explores craft beer in the southeast United States
from a historical and agricultural perspective, the environmental
challenges faced by breweries due to climate change, legislation
regarding beer, and possible solutions to mitigate the climate
change crisis while also saving the quality of the craft beers that
we have come to know and love. Part I will provide historical and
agricultural context for the brewing of craft beer in the southeast.
Part II will examine the environmental challenges faced by craft
brewers in the southeast; explore the effects of climate change in
the southeast generally; and then dive deeper, looking specifically
at the state of climate change in Kentucky and the effects and
changes it has on craft beer within the state. Part III will discuss
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legislation that is in place to protect brewers from climate change;
legislation geared towards sustainable practices; and specific
legislation in the state of Kentucky. Finally, Part IV will discuss
new and innovative sustainable measures being taken to prevent
a decline in production, including legislation that can save the craft
beer industry from its potential demise.

I. HISTORY OF BREWERIES IN THE SOUTHEAST

The history of brewing craft beer in the southeast is a
rather recent phenomenon.5* Despite beer predating the
Prohibition period, craft brews were “slow to move into lower
midwestern and southern states.”® In fact, craft beer was not in
production in every state until 2001. 3¢ Historical geographic
pattern maps done on the entry of craft beer brewers, show
southern states (Kentucky, Tennessee, etc.) were far behind Pacific
states (California, Washington, etc.).?” This is thought to be due to
the fact that Fritz Maytag began the revitalization of beer with his
brewing company in San Francisco.?® Another factor that has been
considered is “small boutique wineries [have] proven successful” in
the west and “there was no reason to think that boutique breweries
could not do the same.”?®

A. Breweries in Kentucky

In the world of alcohol and spirits, Kentucky is known
primarily for its tradition of distilling bourbon.%° It is unsurprising,
then, that Kentucky made its entrance into the modern craft beer
industry later than most.%!
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The Kentucky craft beer tradition began in 1870 with the
establishment of the George Wiedemann Brewing Company,5?
which subsequently became the largest brewery in the state.®3
During this time, Kentucky was known for a unique style of beer
called the Kentucky Common Ale—which is no longer made
commercially.®* Following the repeal of the Prohibition, the
company quickly reopened;%s operating independently until its
1967 closure.®® Kentucky was thrust into the craft beer scene again
with the opening of the Bluegrass Brewing Company in 1993.67

As of 2019, Kentucky ranks 31st in the nation in regards to
total craft breweries in the state, also ranking 37th in breweries
per capita with 2.4 breweries per 100,000 adults that are 21 and
over.%® Currently, the state produces 125,126 barrels of craft beer
per year.%® Additionally, there are currently seventy-nine craft
breweries in the state, demonstrating substantial growth from the
industry’s humble beginnings.

B. Breweries in Tennessee

Tennessee, like Kentucky, already had a booming alcoholic
beverage business.”! Before entering the craft beer business,
Tennessee was well known for its production of whiskey.” Prior to
the 1850s, there is very little, “evidence of any commercial brewing
in the state.”” In Tennessee’s early history of craft brewing, there
were few successful and long-lasting breweries.”* The most
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successful and longest running brewery in the state is the
Nashville Brewery.” The Nashville Brewery was open on and off
from 1859 until 1890.7 The Nashville Brewery was founded by
Jacob Stifel and kept open until its operation was stopped by the
Civil War in 1863.77 After the Civil War, the brewery struggled due
to increased competition and, as a result, changed ownership five
times, eventually changing its name to William Gerst Brewing
Company.’® In 2016, the original name returned, and it was once
again the Nashville Brewery.” Most of the state’s other major
brewing companies did not last past the mid-1950s after being
“forced out by the larger, nationally distributed brewers, leaving
the state brewery-less from 1954 until 1988.”80

In 1994, craft breweries made their return to the state with
the opening of the Blackstone Restaurant and Brewery.®! Today,
Tennessee has 122 craft breweries which is the 23rd most in the
United States.®2 The state produces 166,129 barrels of craft beer
per year and currently ranks 38th in the United States for the
number of breweries per capita.s?

II. ENVIRONMENTAL CHALLENGES

Craft breweries in the United States have faced, and will
continue to face, a variety of environmental challenges.®* Many of
these challenges are caused by the global climate crisis. The global
climate crisis is a result of, “billions of tons of CO2,” that “are
released into the atmosphere every year as a result of coal, oil and
gas production.”8? The past four years have been four of the hottest
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in history due to the high emissions of greenhouse gasses produced
by human activity.®¢ The rising temperatures have caused,
“environmental degradation, natural disasters, weather extremes,
food and water insecurity, economic disruption, and terrorism.”8’
Included in these natural disasters and weather extremes are
droughts, water insecurity, and wildfires—which all directly affect
the craft brewing industry.s8

First, is the issue of the impact of droughts on the craft
brewing industry. In the summer of 2020, about a third of the
country was experiencing “at least a moderate level of drought.”®
However, most states in the western part of the United States are
nearing extreme drought conditions.”® Per NASA, some of the
effects of a severe drought include “stunted and browning crops,
limited pasture yields, dust storms, reduced well water levels, and
an increase in the number and severity of wildfires.”?* Droughts
impact the production of craft brewing in two ways: (1) the ability
to produce the grains needed to make beer and (2) the ability to
produce water to create beer.?2 As the availability of water strongly
relates to water insecurity, this note will emphasize the impact of
droughts on the production of grains.”
Hops, one of the main ingredients of beer, is primarily produced in
the state of Washington.?* In 2015, 73 percent of American hops
were produced in the state, and almost completely by way of the
Yakima Valley alone.®> In addition to reasonable weather, hops
production is greatly dependent on the availability of water; a
single hops plant “requires up to three gallons of water per day.”?
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However, due to the increase in temperature resulting from the
climate crisis, the state of Washington has been experiencing
severe drought during growing season.?” As previously stated,
severe drought can cause limited pasture yields and stunted and
browning crops.”® Though most hops crops can survive on a
reduced water supply, certain varieties of the crop—such as
Centennial, Simcoe, and Amarillo—do not do well in extreme
weather conditions such as drought.? Alternatively, barley is able
to grow with significantly less water.!?0 Barley can grow in
drought-like conditions but it grows best in “fertile loams or light,
clay soils.”101

Another issue caused by drought—which hops producers
face—is water insecurity. In 2015, the state of Washington, the
main U.S. hops producer, experienced severe “hot and dry
conditions and one of its worst mountain snowpacks on record.”102
A lack of mountain snowpack indicates that there will not be
sufficient runoff to “replenish reservoirs.”1% In order to survive the
shortage of water during 2015, many hops producers purchased
water or used emergency water supplies.'® In the event that
neither of those options were sufficient, hops farmers would have
to take parts of their fields out of production.'% As a result of water
insecurity, many farmers in Washington took on additional
expenses in order to overcome the water shortage.!%
Consequently, brewers have to pay more due to the decreased
supply of hops. These production changes ultimately impacted,
and will continue to impact, beer enthusiasts everywhere, as beer
prices will continue to rise. Water insecurity issues were also seen
later in Colorado.

In 2018, Colorado faced its worst drought since the Dust
Bowl of the 1930s.197 The U.S. Bureau of Reclamation predicted
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that by 2020, reservoirs along the Colorado River would reach
critical lows, causing water shortages in most of the western
United States.!%® This impending crisis has led to many breweries
joining together and fundraising to support water conservation
initiatives.’®® Colorado breweries are particularly sensitive to
water insecurity because many of them use city water to craft their
brews.!10 The use of city water is problematic because in the event
that water shortages were to happen, the breweries would be
placed under the same restrictions as all other commercial users
of the city water supply.!!! However, the possibility of restrictions
only impacts small breweries, as large names in the beer
industry—such as Coors)—have purchased rights to withdraw
water directly from the river, eliminating the negative impacts
that small brewers would face.l’2 Water insecurity and potential
shortages ultimately leave few options for brewers.''® These
options include purchasing water or utilizing recycled water.!14
One brewery in Colorado—Declaration—used recycled water in
April 2018 in order to brew beer for a special event, but it found
this method was much costlier than normal due to the treatment
of the water in order to increase its quality.!'® In September 2020,
the Bureau stated that, based off its operations and continued
drought, there was an increased chance of water shortages by
2025.116 If the water shortages were to occur by 2025, this would
impact about 40 million people who depend on the Colorado River
for water and their beer.!17

Another issue that impacts the production and availability
of beer are wildfires.!'8 Climate change has served as a major
factor in the increased occurrence and severity of wildfires in the
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United States, specifically the Western United States.!!® The risk
of wildfires is dependent on various factors including: temperature,
the presence of potential fuel, and soil moisture.?° These factors
are all strongly tied to the climate change crisis.'?! The Center for
Climate and Energy Solutions explained that the increase in
wildfire risk is due to the “changes in climate that create warmer,
drier conditions, increased drought, and a longer fire season.”!22
According to the United States Department of Agriculture, if
climate change resulted in “an average annual 1 degree
temperature increase” then that would cause an increase in “the
median burned area per year as much as 600 percent”’ in the
western United States'?® These changes have already resulted in
significant impacts as the number of large fires has doubled in the
western United States between 1984 and 2015.2* The growing
issue of wildfires not only impacts beer production, due to the
destruction of hops and barley fields, but it also contributes to the
issue of water insecurity.!?® Wildfires contribute to water
insecurity by way of contamination.!26 Contamination is caused by
the byproduct of fires.2” The ash and other burned materials—
such as soil—can enter surface water sources and flow
downstream, ultimately causing contamination.’?® Another
manner in which water sources are contaminated is through the
chemicals used by firefighters to stop wildfires.!? Water sources
can also be contaminated from the heat of wildfires.!?° The heat
from wildfires can release dangerous compounds by “degrad[ing]
and melt[ing] plastic pipes,” of water distribution networks, which
are within the reach of wildfires thereby compromising the
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integrity of the entire network.!3! Many of the chemicals that are
released into the water sources are considered “forever chemicals”
which can be found and continue to spread in the water for
decades, leading to long-term water security challenges.'?2 The city
of Fort Collins, Colorado lost about half of its “yearly water supply
when the largest wildfire in Colorado history contaminated the
Poudre River” in 2012.13% This caused the city to drain all of its
reservoirs in order to meet the city’s water demands.'®* The
wildfire also impacted the taste of the water used by the New
Belgium brewery.!?> As a result, the brewery had to taste-test the
water for years to determine if there was any smokiness before
using it to produce their beer.136

Brewers across the country have been moving their
operations and adapting to the effects of climate change, this
leaves the question: how are brewers who have decided to move
from the prime brewing locations and producers, faring in other
parts of the United States? The next portion of this Note will
provide an overview of how the climate change crisis has impacted
the southeastern part of the United States.

A. The Effect of Climate Change in the Southeast

As in most parts of the United States, the effects of the
climate change crisis can be seen in the southeastern part of the
country.!3” The rising temperatures in the southeast have caused
scientists to predict extended warmer weather in the region.'38 It
has been predicted that both urban and rural areas should expect
to gain up to 100 additional “warm nights per year by the end of
this century.”’?® This increase has negative implications for many
cities in the Southeast which suffer from the heat island effect,
which 1s when urbanized areas “experience higher temperatures

131 Jodi Helmer, Wildfires Can Spark Widespread Contamination of Public Water
Supplies, NAT. RES. DEF. COUNCIL (Oct. 22, 2020), https://www.nrdc.org/stories/wildfires-
can-spark-widespread-contamination-public-water-supplies [perma.cc/RLL8-H6QRI.

182 Jd

133 Fendt, supra note 107.
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135 Jd.
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137 See Grist Staff, We Broke Down What Climate Change will do, Region by
Region, GRIST MAG. (Nov. 29, 2018), https://grist.org/article/we-broke-down-what-climate-
change-will-do-region-by-region/ [https://perma.cc/M6QU-KS84].
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than outlying areas.'*® One of these negative implications is an
impact on labor productivity.!*! Socio-environmental geographer
Kirstin Dow, from the University of South Carolina, stated that it
1s possible that “the Southeast could see losses of 570 million labor
hours, amounting to about $47 billion per year—one-third of the
nation’s total loss.”142

The southeastern region, because of the warmer
temperatures, has also been experiencing wildfires, drought and
water insecurity like the rest of the United States.143 The National
Cohesive Wildland Fire Management Strategy collaborative
provided that about 45 thousand wildfires and 1 million acres burn
yearly in the southeastern United States. 144 Scientists predict that
there will be a 300 percent increase in these numbers by the middle
of the century.'#> This increase becomes more alarming due to the
fact that unlike other regions, the southeast has a year-long
wildland fire season.!*6 While some of these wildfires can be
attributed to human mistake and controlled burns to prevent
future fires, most of these fires are attributable to certain effects of
climate change like drought.47

While most of the United States has gone through stages of
severe drought, the southeast has increasingly been experiencing
flash droughts.*8 A flash drought occurs during “relatively short
periods of warm surface temperature and anomalously low and
rapid decreasing soil moisture.”'*® Flash droughts fall into two
separate categories: (1) heat wave and (2) precipitation deficit flash
droughts, both of which will cause damage to crops.'?° In 2019, the

140 See 1d; see also, Heat Island FEffect, U.S. ENV'T PROT. AGENCY,
https://www.epa.gov/heatislands [https://perma.cc/RASP-CDP7].

141 Grist Staff, supra note 137.

142 Jd

143 See Wildland Fire in the Southeast, NAT'L COHESIVE WILDLAND FIRE MGMT.
STRATEGY (last viewed Nov. 10, 2021), http://www.southernwildfire.net/about
[https://perma.cc/Z7DC-MQDS].
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Southeast was riddled with flash droughts.'®! These flash droughts
were able to occur due to record dryness in the region despite no
extreme temperature highs.’» At the beginning of September
2019, around 6 percent of the southeast as a whole was
experiencing drought.?3 By the end of the month about 44 percent
of the region was affected by drought.®* More notably, Kentucky
went from experiencing no drought to 91 percent of the state
experiencing the effects of drought.155

Lastly, there is the issue of water insecurity in the
Southeast. Water availability has been described as one of the top
three major environmental challenges in the Southeast by the
United States Global Change Research Program (hereinafter
“USGCRP”).156 USGCRP Scientists have stated that there is a
“reasonable expectation that there will be reduced water
availability” in the region “due to the increased evaporative losses
resulting from rising temperatures alone.”’®” In addition to this,
rising sea levels are accelerating the contamination of the
freshwater sources by saltwater, which ultimately contributes to
the issue of freshwater scarcity.!®® The various conditions that
have led to water insecurity in the Southeast are expected to cause
a substantial decrease the net water supply availability.15?

In addition to the previously discussed environmental
challenges, the Southeast also experiences unique challenges due
to the region’s geographic location.'® These key issues—as
highlighted by the USGCRP—include increasing temperatures
and the rise in the sea level.’®! Increasing temperatures has been
cited as a major environmental challenge in the Southeast due to
the increasing possibility that it will bring disease carrying
organisms.’2 USGCRP scientists predict that the warming
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temperatures will bring malaria carrying mosquitoes—and other
disease-carrying insects—which could negatively impact labor and
crop production in the region.!®3 Additionally, it could also lead to
further water insecurity and higher production costs as warming
temperatures would allow for certain bacteria, dangerous water
borne algal blooms, and other “disease-causing agents” to move
further inland. 164

Then there is the issue of the rising sea levels; this
environmental challenge is particularly worrying for a variety of
reasons.'%> A large number of water supplies are situated at low
elevations, making their water susceptible to contamination.66
Moreover, rising sea levels can also lead to inland inundation
which can cause loss of cropland and crop failure if flooding were
to occur during growing season.!67

1. Effects of Climate Change in Kentucky and
Tennessee

Despite being situated at the northern part of the
southeastern region, Kentucky still faces substantial negative
impacts from the climate change crisis.’®® The environmental
challenges that the state suffers from the most are extreme heat,
drought, wildfires, and inland flooding.!%? The state of Tennessee
faces similar climate issues as the States at Risk database found
that the primary issues faced by the state are extreme heat,
drought, wildfires, and inland flooding.7°

The challenge of extreme heat has caused a variety of
negative impacts in Kentucky.'”' Scientists working with the
independent organization Climate Central are predicting a
substantial rise in the amount of heat wave days in the coming
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168 Kentucky, STATES AT RISK, https:/statesatrisk.org/kentucky/all (last viewed
Oct. 12, 2021) [https://perma.cc/2W5N-8QB7].
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170 Tennessee, STATES AT RISK, https://statesatrisk.org/tennessee/all (last viewed
Oct. 12, 2021) [https:/perma.cc/C9YY-KB3L)].

171 Kentucky, supra note 168.
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years.l’2 In fact, they are predicted to increase from the fifteen
days a year that we presently experience, to as many as seventy
days by 2050.1" In addition to this, the extreme warming has
caused the mosquito season to extend.!”™ In looking at the city of
Paducah, scientists found that mosquito season grew from 117
days in 1989 to 139 in 2006.17> Furthermore, this increase in the
frequency of extreme heat could also serve as an opening for more
destructive tropical pests to migrate north.76

Like in Kentucky, the extreme heat conditions in Tennessee
have substantially increased the mosquito season.'”” The
increasing temperatures have also caused the overall climate of
the state to change—the city of Chattanooga is the “6t fastest-
warming city” in the United States.!”® Scientists have predicted
that the rising temperatures will result in the dangerous days
increasing to fifty-five days, from the current ten days, by the year
2050.17

Drought is another consequence of the climate change
crisis. It is predicted that Kentucky will see a 95 percent increase
in statewide summer drought by the year 2050.1% This will prove
to be severely harmful to the state as past years of substantial
drought caused a billion-dollar revenue deficit from the loss of
crops, such as corn and soybeans.!®! The increase and severity of
droughts in the state, as previously discussed, have already been
seen in the flash droughts of 2019.182 Droughts, being an effect of
climate, caused further negative environmental challenges such as
threats to drinking water systems, which could cause production
issues for industries that use water, and the growth of toxic algae
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in the rivers which would cause water contamination.'®® On the
other hand, scientists have predicted that Tennessee will see a 65
percent increase in statewide summer drought by 2050.8 This is
due to the increase in rain during the winter months and a
decrease in rain during the summer months.’®® The lack of
precipitation will also lead to a shortage of groundwater sources
and ultimately result in water insecurity.!®¢ This would force
producers to reduce their production of barley and hops during
growing season.87

Both states also suffer from wildfires.'®® The number of
large fires across the country has increased substantially due to
extreme drying caused by climate change.'®® In Kentucky,
approximately 34 percent of the population resides in areas that
have an increased risk of wildfires.'® In Tennessee, about 37
percent of the population resides in areas that have an increased
risk of wildfires.!9!

Lastly, both states suffer from inland flooding due to
climate change.'”? In Kentucky, over 160 thousand people live in
areas that have an increased risk of inland flooding.!?3 There has
also been a 27 percent increase of heavy downpours from the late

183 Ryan Van Velzer, Kentucky Facing ‘Unprecedented’ Drought, WFPL NEWS

(Oct. 3, 2019), https://wipl.org/kentucky-facing-unprecedented-drought/
[https://perma.cc/GDT7-54QR].
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CNBNC (July 24, 2015, 2:50 PM), https://www.cnbc.com/2015/07/24/drought-and-hot-
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1950s to 2012 in both Kentucky and Tennessee.19* In Tennessee,
the inland flooding issue is slightly more severe. The increasing
heavy downpours in the state have had disastrous effects. For
example, in 2016 the city of Memphis experienced a forty-eight
hour downpour which resulted in more than four inches of
rainfall.1% This event caused 350 million gallons of sewage to
overflow into the city.'% In addition to the rising amount of rain,
270 thousand of the state’s residents reside in areas that have a
heightened risk of inland flooding.%7

(a) Effects of Climate Change on Craft Beer in Kentucky
and Tennessee

Extreme heat, drought, wildfires, and inland flooding all
have different effects on craft beer at both the production and
consumption stages.'”® Despite affecting craft beer differently, the
consequences of climate change will be felt similarly in both
Kentucky and Tennessee.'®® The overall result is that beer will
become more expensive and less accessible to the public if these
issues are not mitigated.200

Extreme heat plays several different roles related to beer
production. Primarily, extreme heat can cause conditions that will
not allow crops to grow properly.20! One of the crops impacted by
this is barley. Barley is integral to the production of beer; however,
most barley grown in both Kentucky and Tennessee is usually used
for livestock feed.20? Barley is also primarily imported into the

194 Kentucky Inland Flooding, STATES AT RISK,
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states.?3 In Kentucky, unless barley production increases and is
expanded to brewery use, extreme heat would result in a negative
impact on beer production. In Tennessee, however, there are small
quantities of barley being grown on farms for use by Tennessee
breweries.2¢ For example, Batey Farms grows 250 acres of barley
on their 2,300-acre farm.2% Tennessee farmers also grow malting
barley, during the winter season.206

Though all is well now, increasing temperatures could
eventually cause Tennessee to become an unviable location to
produce barley, leaving it to the northern-most states.?0” Extreme
heat conditions, paired with a lack of rainfall, can also cause
drought.208 Drought is the more concerning issue when it comes to
beer production in Kentucky and Tennessee. Water is used in both
the growing and production aspects of making beer.2% Despite
barley not being grown in large quantities in either state, drought
could cause reductions in the total amount of barley produced.210
This could lead to the prioritization of barley for livestock over beer
and result in local farms losing business.2?!!

Wildfires, caused by extreme heat conditions, could also be
severely detrimental to beer production in Kentucky and
Tennessee in more than one way.?'? First, with the increasing
number of wildfires, there is potential that entire supplies of barley
grown and stored in the state could be wiped out.2!3 Secondly, as
previously discussed, wildfires can cause water contamination
leading to water insecurity.?'* Breweries would then have to either
import water—which increases costs—or use sources that weren’t
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213 See Lakshmi Supriya, Fcosystems Could Once Bounce Back from Wildfires.
Now, Theyre Being Wiped Out for Good, SCIENCE (Dec. 19, 2017),
https://www.science.org/content/article/ecosystems-could-once-bounce-back-wildfires-now-
they-re-being-wiped-out-good [https://perma.cc/C7VR-XG98].

214 See Helmer, supra note 125.



2021-2022] LET’S GET CRAFTY 267

within the reach of the fires and potentially suffer the consequence
of their product tasting differently.21®

Lastly, is the risk of inland flooding. The impacts of inland
flooding are very similar to those of wildfires in that it can cause
water contamination and crop destruction.?'6 The effects of water
contamination are detrimental in both states.?’” Contamination
can occur due to soil and other debris floating into water sources.2'8
Another source of contamination is sewage water containment
sites, which overflow into groundwater sources as a result of heavy
rain.2!¥ Both forms of contamination would cause breweries to have
to either purchase water or purify water.?2° Both options result in
a cost increase for brewers and consumers.?2!

Then there is the issue of crop destruction, which primarily
applies to Tennessee as it produces barley for beer.222 Flooding in
crop lands can destroy or severely damage crops through oxygen
deprivation.??3 Inland flooding waterlogs the soil, depleting the
oxygen in the soil and ultimately drowning the crops.2?* This is
dependent on local conditions, but the general rule is that thirty-
six to forty-eight hours is the time limit that crops can sustain
submersion.22?

However, farms that produce barley in Tennessee grow
during the winter season.??6 Despite this, winters in the state are

215 See Daniels, supra note 94; see Matt Shipman, Climate Change Will Make Beer
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mild and experts predict winters to gradually warm.2?” There are,
however, some winter weather events that could prove to be
problematic. For example, in February 2021 the state experienced
a winter weather storm followed by rain.??® Yet meteorologists did
not expect serious flooding.?? Though previous winters in
Tennessee have seen flooding and flash flooding, it has primarily
affected lowland areas.?3°

III. CURRENT BEER REGULATIONS

The beer industry is primarily regulated by the Alcohol and
Tobacco Tax and Trade Bureau (“I'TB”).23! The TTB regulates
various aspects of beer—from its measurement to its
concentration.?3? There are also provisions in the United States
Code that address beer and alcohol.??3 Aside from federal guidance,
the regulation of beer is primarily left to states.?3* Within the
states there has been an increase in beer legislation raising
production limits.?3> Despite this, there isn’t much legislation
surrounding the mitigation of climate change through sustainable
practices.236
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A. Regulations Across the Southeast

Present day regulations and legislation affecting beer—and
alcohol in general—in the south are reflective of Prohibition era
laws.237 In fact, there are several southern states that currently
use laws from the Prohibition period to regulate alcohol.238
However, states have been moving towards more progressive
measures which include expanding distribution possibilities.23?
For example, in Georgia it is still considered illegal to go to a
“production brewery” and actually purchase a beer.2 To
circumvent this, if a person were to pay for the tour, then the beer
is considered “complimentary.”?4!

1. Regulations in Kentucky and Tennessee

The current regulations in Kentucky are some of the most
progressive in the Southeast.?42 KY microbreweries used to only be
allowed to produce 25 thousand barrels a year.?*3 Today, that
number has been amended, now allowing KY microbreweries to
produce 50 thousand barrels a year, a win for craft brewers all over
the state.?4

This law, as well as all other Kentucky beer laws, can be
found in Title XX on Alcoholic Beverages in the Kentucky Revised
Statutes.?4®> The statutes within this Section detail administrative,
tax, and other regulatory issues concerning alcohol.?46 KRS
241.030 also places the Alcohol Control Board in charge of all
licensing processes in the state.2*” However, absent from Title XX
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are regulations addressing the sustainability of alcoholic beverage
producers, such as breweries.

Like Kentucky, Tennessee has also had an amendment to
state law that allows for an increase in barrel production.
Tennessee i1s now allowed to produce more than 25 thousand
barrels a year per T.C.A. 57-5-201.248 All other codes relate to
taxation and other administrative matters.?*° Tennessee also has
in place a Tennessee Alcoholic Beverage Commission to aid in the
regulation of alcohol in the state.?”® In relation to beer, the
Commission has established a Responsible Beer Vendor Program
to train all employees to ensure state regulatory compliance.25!

IV. THE SOLUTION

The current state of the beer industry is riddled with
inefficiency issues that do not mitigate the impacts of the climate
change crisis or the impacts that the climate change crisis has on
consumers (i.e., increased price and change of taste). While some
breweries are enacting measures to mitigate the harmful effects of
climate change, it is simply not enough. There needs to be a larger
push for breweries in the Southeast, and across the country, to
adopt methods more suited to the changing climate. The craft beer
industry can only be saved by new regulations that insulate the
beer industry from climate change’s potentially disastrous impact.

As previously stated, to save the beer industry, breweries
need to go green. In both Kentucky and Tennessee, the
governments have created sustainability initiatives for alcohol
producers. The Kentucky Energy and Environment Cabinet,
through the Division of Compliance Assistance, created a
Sustainable Spirits Initiative in 2011.252 This initiative provides a
summit for breweries, distilleries, and wineries to gather and
discuss sustainable practices being used in the industry and how

248 Tennessee Alcoholic Beverages and Beer Tax Guide, TENN. DEP'T. OF REVENUE,
https://www.tn.gov/content/dam/tn/revenue/documents/taxguides/alcbevguide.pdf (last
viewed Oct. 18, 2021) [https:/perma.cc/574D-WB7X].

249 Id.

250 Jd.

251 Tenn. Comp. R. & Regs. 0.100-09.01—-.05 (2016)
https://publications.tnsosfiles.com/rules/0100/0100-09.20160529.pdf
[https://perma.cc/G4CH-UCZH].

252 Sustainable Spirits Initiative, KY. ENERGY & ENV'T. CABINET,
https://eec.ky.gov/Environmental-Protection/Compliance-Assistance/Pages/sustainable-
spirits.aspx (last viewed Oct. 18, 2021) [https://perma.cc/SJR4-4Q5T].



2021-2022] LET’S GET CRAFTY 271

to further those efforts.25 The initiative also provides a variety of
resources to assist alcohol producers in their sustainability
efforts.?>*  Tennessee’s Department of Environment &
Conservation has a similar initiative called the Tennessee
Sustainable Spirits Program.25® This program was made to assist
alcohol producers in the state with improving their “operational
sustainability by promoting best practices.”?*® The issue with the
programming provided by both states, however, is that both
programs are completely optional.257

In order to effectively mitigate the impacts of climate
change, the state and federal regulatory departments that oversee
the beer industry need to create—or amend—laws and regulations
that enforce and incentivize sustainable practices. Currently, the
largest quantity of energy spent by breweries is from the electrical
energy used to power their machinery.2’® The Environmental
Protection Agency (“EPA”) has Greenhouse Gas Emission
requirements that could have a direct impact on breweries.2’® The
EPA has a mandatory Greenhouse Gas accounting rule that
requires facilities from “specific industries that directly emit
25,000 metric tons of carbon dioxide equivalent or more per year”
to reduce their emissions over a certain time period.260 As it is now,
the rule does not apply to breweries unless the EPA were to lower
the threshold.?6! Another option would be for the states to regulate
brewery emissions by creating regulations stricter than those of
the EPA.

Incentives such as tax incentives, subsidies, and other
financial incentives could also help preserve the beer industry.
Often, it may be costly to initiate sustainable practices, especially
practices involving energy usage and water. The federal

253 Jd.

254 Jd.

255 Tennessee Sustainable Spirits, TENN. DEPT. OF ENV'T. & CONSERVATION,
https!//www.tn.gov/environment/program-areas/opsp-policy-and-sustainable-
practices/business-and-private-sector/tennessee-sustainable-spirits.html
[https://perma.cc/3XR5-K5YC].

256 I,

257 Id.; KY. ENERGY & ENV'T CABINET, supra note 252.

258 Energy Usage, GHG Reduction, Efficiency and Load Management Manual,
BREWERS ASssoc.
https!//www.brewersassociation.org/attachments/0001/1530/Sustainability_Energy_Manu
al.pdf (last viewed Nov. 11, 2021) [https://perma.cc/XJ6B-G4K4].

259 Clean Air Act, 42 U.S.C. § 7401 et seq.

260 Energy Usage, GHG Reduction, Efficiency and Load Management Manual,
supra note 258.

261 Jd.
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government, or individual states, could provide incentives to
breweries that switch to renewable energy sources—as most
breweries use fossil fuels as their energy supplies.262 This would
aid in mitigating all climate change impacts as fossil fuels directly
contribute to greenhouse gas emissions. There could also be
incentives provided for breweries that utilize water caught during
rain cycles, utilize recycled water, or recycle water onsite through
technologies that they invested in or received through specialized
programs.263 This would actively help combat water insecurity as
water is used in just about every phase of the brewing process.

CONCLUSION

The climate change crisis is slowly, but surely, impacting
the beer industry. Across the country, the southeast, and
particularly in Tennessee and Kentucky, breweries are facing
increased challenges due to climate change. Water insecurity and
crop destruction caused by wildfires, flooding, drought, and
extreme heat torment the nation’s breweries. To keep the industry
from keeling over from the pressures of climate change, the
industry must adapt. Though current sustainability efforts are
voluntary, there must be mandatory measures in place to ensure
that everyone is doing their part. These measures include
requiring that every brewery meets an energy-efficiency standard
set by the Environmental Protection Agency. State governments
must also be willing to provide incentives to breweries for engaging
In water conservation practices like recycling water. For Kentucky
and Tennessee, this key as the primary issues are water. However,
widespread implementation is key in securing the future of the
beer industry.

262 Jd.
263 Glennon, supra note 1.



