Electric Cars in Coal Country: Why Kentucky Must
Approach Gas Tax Legislation Carefully
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Without an increase in federal and state gas taxes, vital
infrastructure and maintenance projects may no longer be viable
in the United States.! Since 1993, the tax rate has remained the
same, but it has lost value because the federal gas tax has been
unable to keep up with inflation.2 Furthermore, as cars and
trucks become more efficient, drivers fill up less, further
diminishing infrastructure coffers.? Electric vehicles, while not
yet mainstream, are experiencing increased sales and are
predicted to outpace conventional auto sales by 2038, further
complicating the effectiveness of today’s gas taxes.? Facing the
reality of an underfunded Highway Trust Fund, President Trump
advocated for raising the federal gas tax by twenty-five cents per
gallon.5 Kentucky’s House Bill 609 (“HB 609”), which aims to
increase the gas tax and implement fees on hybrid and electric
cars, fails to account for Kentucky’s unique status as a coal state.®

While it remains unknown if the federal government will
raise taxes on gasoline, some states have already enacted
increases to shore up much-needed funds.” Since 2013, thirty-one
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states increased their gas tax.8 Kentucky, however, was not one
of those thirty-one states® and instead chose to amend its gas tax
laws in 2015 to prevent further losses in revenue.!®© The
legislature minimized the effect of falling gas prices by changing
the law to hold taxes to a minimum rate of 24.6 cents per gallon.!!

Preventing a loss of revenue was not enough to fund the
state’s infrastructure needs. In February 2018, the Kentucky
legislature introduced HB 609, a bill aimed at increasing the gas
tax by ten cents a gallon, as well as implementing higher annual
fees on hybrid and electric cars, to combat Kentucky’s shrinking
infrastructure fund.? Kentucky has more than one billion dollars
in overdue infrastructure projects and is in dire need of
infrastructure funding.!® With bipartisan support, HB 609 may
be the quickest way to implement changes that will affect
Kentucky’s bottom line.14

Raising the gas tax appears to be a guaranteed way to
raise money for the state, and by raising the minimum gas tax
collected, Kentucky stands to benefit from increased gasoline
prices. However, raising taxes does not account for other factors
that could ultimately result in less revenue for the state. Studies
show that when gas prices are high, Americans tend to drive
less.’® Consumers also gravitate towards more fuel-efficient
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vehicles when prices spike.'® While Kentucky would collect more
money per gallon with higher gas prices, there is no guarantee
that the increased tax would cover the downturn in driving or the
reduced fuel consumption of fuel-efficient cars.

Due to the increasing popularity of both electric and fuel-
efficient cars, policy experts have begun to encourage the
adoption of usage taxes.!” A usage tax would not remain tied to
the price of gasoline, but rather, is determined by the number of
miles a driver travels.!’® While this approach would ensure that
hybrid and electric car drivers pay their fair share towards the
roads they use, legislation remains vulnerable to fluctuating
gasoline prices until the majority of vehicles rely on electric
power. If implemented today, mileage taxes could cause drivers to
travel less, mirroring the issue facing gasoline taxes as prices
rise. Until gas prices are unaffected by constituents’ driving
habits, legislators must find other solutions.

Increased demand for electric cars has led state legislators
to impose higher registration fees on electric and hybrid
vehicles.l® Like the mileage tax mentioned previously,
registration fees ensure that drivers of electric cars contribute to
infrastructure costs even though they use a reduced amount of
gas (or none at all in the case of electric cars).20 While pragmatic,
this solution is also problematic; higher registration fees or
annual fees could discourage the purchase of these fuel-efficient
cars, and in Kentucky, where coal powers the electric grid, this
situation would be a symbolic rebuke of the state’s pro-coal
mantra.

Although the coal industry has declined when compared to
natural gas over the past few years, it is still an attractive field
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for many Kentuckians.?! It is not uncommon for miner’s salaries,
including overtime pay, to reach as much as one hundred
thousand dollars per year.?2 However, with increased challenges
facing Kentucky coal jobs—including automation, competition
from “cheaper, low-sulfur coal out West,” decreased coal supplies,
and increased regulations—coal mining and coal usage have
waned.2? This decline in the coal industry has inspired efforts to
increase public support, creating organizations like Friends of
Coal.2* Friends of Coal aims to educate the citizens of West
Virginia and surrounding states about the importance of coal by
providing “a united voice for an industry that has been and
remains a critical economic contributor to West Virginia.”2>

Kentucky has a unique opportunity to protect the coal
industry while also encouraging the purchase of efficient vehicles.
This Note will show that by allowing for a temporary “Friends of
Coal” waiver on electric and hybrid car registration fees,
legislators could successfully frame a tax increase as an effort to
protect coal. A pro-coal production waiver could decrease public
opposition to increased taxes. Additionally, by not imposing any
fees on electric vehicles, Kentucky consumers would not be
dissuaded from purchasing electric cars. To prevent a decrease in
revenue as the use of electric vehicles becomes more widespread,
the legislature should pay attention to both the amount of
infrastructure funds and the registration of electric vehicles. If,
eventually, electric cars constitute a majority of Kentucky
vehicles, the legislature could institute a usage tax. Combined
with an increased, fixed-rate gas tax, Kentucky could ensure an
adequately funded infrastructure.

This Note will argue why Kentucky’s position as a coal
state allows latitude to approach gas taxes uniquely. Part I will
demonstrate the state of infrastructure funds and gas taxes in
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the United States, both at the federal and state level. Part II will
explore individual states’ changes to gas tax laws and measure
the effectiveness of the revised laws to increase revenue for
infrastructure projects, incentivizing the purchase of efficient or
alternative fuel vehicles and public support. Part III will explore
the status of Kentucky’s infrastructure needs, history of gas tax
legislation, public private partnerships, and legislative efforts to
protect or support the coal industry. Attention will be given to HB
609—the 2018 bill proposed to increase the gas tax and implement
fees for electric and hybrid vehicles.26 Part IV will assert the
approach that best suits Kentucky: new legislation setting an
increased fixed gas rate and imposing annual fees on hybrid and
electric vehicles. To prevent disincentivizing electric car sales
that rely on coal power, a partnership with Friends of Coal will
offer a temporary waiver of hybrid and electric fees.

I. THE STATUS OF FEDERAL INFRASTRUCTURE FUNDING

The current gasoline tax is 18.4 cents per gallon for
unleaded gasoline and 24.4 cents per gallon for diesel fuel.2?
However, the money raised by the federal gasoline tax is not used
exclusively for the Highway Trust Fund, with departments like
the Environmental Protection Agency (EPA) receiving funds for
the Leaking Underground Storage Tank (LUST) fund.2® For the
first time since its inception in 1956, the Highway Trust Fund
spent more than it raised in 2001.29 With no increase in the tax
since 1993, Congress has been forced to transfer $143.6 billion
from the Treasury to keep the fund afloat since 2008.3° The
history of the Highway Trust Fund highlights the difficult task
ahead for lawmakers at both the federal and state level that
without significant changes to the gas tax, needed infrastructure
updates will be delayed, or more tax dollars will have to be re-
purposed for infrastructure needs.3!
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Americans understand the need for increasing the
Highway Trust Fund revenue and support increased spending to
do s0.32 During the 2016 presidential election, candidates Donald
Trump, Hillary Clinton, and Bernie Sanders supported increased
federal spending on infrastructure.’3 A Gallup poll from March
2016 indicated that 75 percent of Americans support the notion of
spending “more federal money to improve infrastructure,
including roads, buildings, and waterways.”3¢ The support for
increased spending on infrastructure is not surprising
considering deficient infrastructure costs Americans around $130
billion, as poor infrastructure causes increased vehicle
maintenance, delays, safety, and environmental costs.35

Such extreme increases in cost should not be surprising
given the state of the United States’ roads and bridges. Sources
citing the 2013 Report Card for America’s Infrastructure say the
report:

...assigned grades of only D and C+ to respectively
the nation’s roads and bridges. Throughout the
United States, one bridge in every nine was rated
as structurally deficient, requiring an estimated
investment of $76 billion to rectify, and 42 percent
of America’s major urban highways remain
congested...The Federal Highway Administration
estimates that $170 billion in capital investments
are needed annually to ‘significantly improve
conditions and performance’ on those roads...36

With such a drastic need for increased revenue, “at least two
congressionally authorized commissions, several members of
Congress, and numerous transportation-oriented groups, think
tanks, and stakeholders” are debating whether the gas tax model

32 Frank Newport, Americans Say “Yes” to Spending More on VA, Infrastructure,
GALLUP (Mar. 21, 2016), https://mews.gallup.com/poll/190136/americans-say-yes-spending-
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is wviable.3” Having continued without an increase or without
being tied to inflation for twenty-six years, Reid characterizes the
gas tax as “someone trying to live in 2013 on the salary he or she
earned back in 1993 without ever receiving a raise.”38 More
profound and complicated changes are needed to ensure
infrastructure needs are met today and in the future.

However, the issue is not as simple as increasing the gas
tax and linking it to inflation. As shown in Figure 1, the improved
fuel efficiency of automobiles is reducing the purchase power of
the gas tax.3® The chart highlights the loss of purchasing power,
which has resulted from the inability of the gas tax to keep up
with inflation; the chart shows that the rising efficiency of
vehicles contributed to a 6 percent loss of the gas tax’s purchase
power.40 Over nearly two decades, spanning from 1997-2014, fuel
efficiency in the United States increased from 19.7 miles per
gallon to 21.4 miles per gallon.*! Furthermore, strengthening
Corporate Average Fuel Economy (CAFE) standards could
improve fuel economy to 28 miles per gallon by 2030.42 In light of

Purchasing Power of the Gas Tax Has Dropped 28 Percent since 1997
Decline Is Due Mostly to Construction Cost Inflation
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this, legislators at the state and federal level must confront the
reality of the diminishing viability of the gas tax.

A. Potential Solutions to the Flailing Gas Tax

One proposed solution is a usage-based model that charges
drivers a tax based on the number of miles that they drive; this
model requires drivers to pay directly for their use of the
infrastructure.43 At the state level, a Vehicle Miles Traveled
(“VMT”) tax would improve revenue consistency over time,
impose taxes where the driving occurs instead of where a driver
refuels, and provide a framework for adopting a congestion
pricing model.** However, a VMT tax presents increased difficulty
compared to the gas tax; VMT taxes are not collected as easily as
gas taxes, allowing drivers to avoid the tax altogether.4?
Furthermore, citizens would be required to disclose how much
they are driving, which raises privacy concerns, and the
implications of VMT tax distribution remain unclear.*6 Given
Kentucky’s mix of urban, suburban, and rural populations,*” it
remains to be seen if a VMT tax is feasible in the state.

Rural populations drive more than those in suburban and
urban areas, resulting in VMT fees that are 16 percent higher
than the average.’® In Kentucky, many residents live in rural
communities,*® and, therefore, a VMT tax may be unpopular if
implemented. Proponents of the VMT model point to the fact that
rural residents typically drive less efficient vehicles than those
operated in urban and suburban areas, meaning that their tax
burden would actually decrease.’® Therefore, even though rural
drivers cover more miles, they already pay more in gas taxes than
their urban and suburban counterparts since their cars are less

13 See 1d. at 19.

44 See id.
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fuel-efficient.5! Although true today, cars will continue to become
more efficient, likely weakening discrepancies between urban,
suburban, and rural vehicle efficiency.52 For Kentuckians,
solutions to reduced infrastructure funds should not pit rural
citizens versus urban or suburban ones, but rather should
incorporate all interests to ensure changes to the gas tax are
politically viable.

Another possible solution to inadequate infrastructure
funding is to charge higher registration fees for hybrid and all-
electric cars.’® However, because the ability to charge vehicle
registration fees is a task handled by the states, the federal
government is unable to increase revenue for the Highway Trust
Fund via increased fees on hybrid and electric vehicles.?* Even so,
the federal government has sought to incentivize the production
and purchase of electric cars to reduce the emission of greenhouse
gases.? To reach former President Obama’s target of one million
electric vehicles on the road by 2015, the federal government
provided tax credits to consumers, disbursed loans, and put funds
towards research and development efforts.?¢ President Trump’s
policies have not been as supportive of electric vehicles; in
December 2018, President Trump threatened to cut subsidies for
electric cars.5” Tax credits for consumers are one of the strongest
and most popular methods used by the federal government to
encourage electric vehicle purchases;’® for example, plug-in

51 See id.

52 See Fox, supra note 3.

53 Kevin Pula, Taxes Fuel Transportation Funding, STATE LEGISLATURES, Apr.
2017, at 7.

54 See John C. K. Pappas, A New Prescription for Electric Cars, 35 ENERGY L. J.
151, 183-88 (2014) (asserting that “states also offer perks to EV drivers like lower
licensing fees, excise tax exemptions, reduced registration fees, high occupancy vehicle
(HOV) lane access, and reduced toll fare” and listing what benefits the federal government
can give).
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electric vehicles are eligible for a $7,500 credit.’® As a result, the
federal government is using tax revenue to subsidize the cost of
cars that require zero dollars in payment toward the
infrastructure that electric car drivers share with traditional
internal combustion-powered cars. Increased registration fees for
electric cars would offer states the ability to ensure that drivers
of these cars pay their fair share without interfering with the
federal government’s policy goals.

However, while states can and should propose solutions to
dwindling infrastructure funds, their efforts do not increase the
balance of the Highway Trust Fund. The more probable federal
solution will be a continuation of the same tactics—such as finding
sources of funding elsewhere without increasing the gas tax or
changing how Congress funds the Highway Trust Fund. In 2014,
the House and Senate issued two proposals that added $11 billion
to the Fund.®® The House Ways and Means Committee raised
funds via “extending customs fees on importers that otherwise
[would] expire, taking money from a separate trust fund for
leaking underground storage tanks and changing the rules on the
private pension contributions.”®! Similarly, the Senate Finance
Committee used the same sources of financing as the House,
while including measures designed to increase compliance with
existing tax laws.%2 Such measures, however, only provide a
temporary solution, and without a comprehensive change to the
financing of the Highway Trust Fund, Congress will likely
reallocate tax revenue from other sources only to keep the trust
fund solvent.63 Short-sighted solutions to infrastructure harm the
daily life of all Americans.

B. The Likelihood of a Federal Gas Tax Increase

While raising taxes is wusually a contentious and
unpopular issue, the underfunded federal Highway Trust Fund
has increased calls from both Democrats and Republicans for

5 Kisenstein, supra note 57.

60 Jonathan Weisman, House and Senate Committees Offer Competing Rescue
Plans for Highway Fund, N.Y. TIMES (Jul. 10, 2014),
https://www.nytimes.com/2014/07/11/us/highway-trust-fund.html [https:/perma.cc/Z8JT-
KQMLJ.
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raising the gas tax.%4 Increased infrastructure spending is one of
the few areas still considered to be a viable bipartisan issue
within Congress and the Trump administration.’> For example,
President Trump supported the idea of an infrastructure bill
while on the 2016 campaign trail.®¢ During the campaign, Senate
Republicans disfavored increased spending on infrastructure, but
with the Democrats now controlling the House, it may be one of
the few areas of compromise possible between the Executive and
Legislative branches.87

The reality, however, is far more complicated. There is a
difference between supporting increased infrastructure projects
and raising the gas tax. While it is likely that the President and
legislators would favor legislation that modernizes American
infrastructure,’® being the party in support of tax increases is
generally disfavored. While the overhaul of the federal gas tax is
necessary, the Trump administration is unlikely to gain the
support of both parties due to the division of political power
between Democrats and Republicans.®® Kentucky can forge a path
to change the antiquated gas tax, leading the way for other states
and even the federal government. Given the previously discussed
financial burden of crumbling infrastructure to citizens,’ the
inability of the Highway Trust Fund to sustain itself under the
current model,”? and Congress’s continued disagreements over
funding issues,”? a comprehensive and unique overhaul of the
current system could prove that there are viable solutions to this
issue.

6¢ Andrew Prokop, Trump’s free ride from Congress just ended, VOX (Nov. 7,
2018, 7:28 AM), https://www.vox.com/2018/11/6/18025036/election-results-democrats-win-
house-trump-investigations-analysis [https://perma.cc/K2XL-98VLI].
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I1. THE STATUS OF STATE GAS TAX LEGISLATION

Throughout the nation, states have been raising their gas
taxes to increase funds for infrastructure improvements.”® On
November 1, 2017, California raised its gas tax to twelve cents a
gallon for gasoline and twenty cents a gallon for diesel, the
highest rate in state history.” This increase made California the
second-highest state gas tax in the country.’> California also
implemented a “transportation improvement fee, ranging from
$25 to $175” annually.”® Starting in July 2020, Californians that
drive zero-emissions vehicles, like electric cars, will have to pay a
$100 annual road improvement fee.”” California’s increased gas
tax and additional fees will attend to the state’s infrastructure
needs while countering the trend among consumers for zero-
emission vehicles.

However, traditionally high-tax states like California? are
not the only states increasing gas taxes.”™ “Since 2015, [twenty-
five] states and the District of Columbia” increased their state
gas tax.80 In 2017, even low-tax states like West Virginia, South
Carolina, and Tennessee raised gas taxes, as did Indiana,
Montana, and Utah.8! Before this increase, Indiana had not
raised its gas tax in fourteen years, and Tennessee had not had
an increase since 1990.82 The change in state policy shows that
what was once a politically damaging and infrequent adjustment
for state gas taxes has become a pressing concern.®3 Kentucky
would not be an outlier if it raised gas taxes and implemented a
fee structure for alternative fuel vehicles.

73 See Louis Jacobson, State Gas Tax Increase on the Rise, 83 PLANNING;
CHICAGO 11, 11 (2017).

74 Aubrey Stone & Earl Cooper, The Highest Gas Tax Increase in the State’s
History, Effective November 1, 2017, Was Not a Treat, L0OS ANGELES SENTINEL (Nov. 2,
2017), https://lasentinel.net/the-highest-gas-tax-increase-in-the-states-history-effective-
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A. Including the Public in State Gas Tax Increases & Changes

Generally, state legislators concerned about re-election
have not faced backlash from constituents after supporting an
increase in state gas taxes.8 A study completed between 2013
and 2016 by the American Road and Transportation Builders
Association (ARTBA) found that 91 percent of legislators were re-
elected even after voting to increase the gas tax.8> The study
found that constituents, when made aware of infrastructure
needs in their state and when assured that increased gas taxes
and fees would go directly to infrastructure, were willing to pay
more to improve roads and bridges.®®6 However, even with
increased costs, states are unable to fully fund needed
infrastructure improvements according to transportation
planners at the ARTBA.87 It remains to be seen if constituents
will continue to support the increased cost if they do not see
improvements where they live and drive. A successful public
relations campaign highlighting the need for infrastructure
improvements in Kentucky, as well as a continued public
relations campaign highlighting Kentuckian’s tax dollar at work,
could continue to keep changes to the gas tax in Kentucky
popular.

States with usage taxes for miles driven have also avoided
backlash from their constituents. In Oregon, drivers can opt into
a mileage-based fee at a rate of 1.5 cents per mile driven.s8
Drivers who choose the mileage-based fee system are then
eligible to be refunded.®® By establishing a voluntary system,
Oregon implemented a small test run of a mileage-based
consumption tax, and by limiting participation to five thousand
people, Oregon ensured the state had the personnel and resources
necessary to implement such a plan.?® A limited run could allow
Kentuckians to evaluate proposed changes to the gas tax to
reduce anxiety and opposition.

84 Id

85 Jacobson, supra note 73.

86 Jd.

87 Id.

8sWendy Leavitt, Road usage fee "option" coming to Oregon, FLEET OWNER (July
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[https://perma.cc/TNVE-82MG].
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Perhaps even more reassuring is the fact that Americans
seem to support creative solutions to curb crumbling
infrastructure. Almost two-thirds of Americans support paying
road use fees to improve infrastructure.®r By highlighting the
need for increased infrastructure funds, the Kentucky legislature
could rework how the state finances infrastructure projects while
including constituents, thus simultaneously preventing
widespread backlash and criticism while also seamlessly
integrating new legislation. A trial run of the proposed changes to
the gas tax would also allow the state government to work out
issues, ensure preparation, and see constituent reactions before
committing to a permanent change.

III. THE STATUS OF KENTUCKY’S INFRASTRUCTURE

Kentucky’s infrastructure funding is in dire need of
increased revenue. In 2016, a Pause-50 plan was put into place to
avoid depleting the Road Fund.?2 The plan slowed infrastructure-
related projects to allow the Road Fund to grow and recoup, as
well as pay for current expenditures.? The state transportation
cabinet prefers to have at least $100 million in the Road Fund to
ensure viability.?* At the time of the implementation of the
Pause-50 plan, the Road Fund had $352.8 million.% Despite the
surplus, the plan halted “the starts of new state-funded projects
in all phases, which includes design, right of way/utilities, and
construction for the first year of the new two-year budget.”?¢ Even
with reserves well above the desired level, needed infrastructure
projects and declining revenue from the gas tax forced legislators
to halt projects to prevent insolvency.??
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LEADER (June 07, 2016, 5:27 PM), https://www.kentucky.com/news/politics-
government/article82324627.html [https://perma.cc/A2J5-GKQLI.

93 Id.

9 I

9% Jd.

96 I

97 See id.



2019-2020] ELECTRIC CARS IN COAL COUNTRY Hit

According to the 2017 American Society of Civil Engineers’
Infrastructure Report Card, Kentucky’s poor infrastructure cost
drivers an average of $331 a year in repair costs.? Furthermore,
8 percent of Kentucky bridges were found to be structurally
deficient, and 22 percent “were classified as functionally obsolete,
meaning they did not meet current design standards.”?®
Currently, Kentucky needs to respond to $1 billion in overdue
infrastructure projects.’®© Overall, the Reason Foundation’s
Annual Performance of State Highway report of 2016 gave
Kentucky a ranking of fourteen out of fifty states in overall
highway performance.!®! Urban areas like Louisville, Lexington,
and Northern Kentucky have more roads in poor condition than
in rural areas.1%2 These smaller areas present legislators with the
ability to attempt gas tax reform on a smaller scale, with
Lexington or Louisville testing the proposed changes first before
rolling them out statewide. Residents in urban areas could be
more likely to volunteer for new proposals, due to suffering from
subpar infrastructure and a desire to improve their driving
conditions.

Another possibility for Kentucky is a public-private
partnership, where private business groups invest in projects
that are typically government-funded. The University of
Kentucky has relied on public-private partnerships to complete
over a billion dollars of renovations and new construction at its
Lexington, Kentucky campus.19 Instead of leaving taxpayers to
foot the bill for new dorms, a student center, and various
renovations, the University partnered with developers and
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construction firms to make significant investments on campus.104
In exchange, developers can recoup their costs by charging the
room and board fees usually charged by the University directly.195

The Kentucky House has attempted to facilitate public-
private partnerships through H.B. 309.196 The bill aims to
promote:

[TThe use of public-private partnerships (P3s) as an
alternative method of procurement, construction,
and financing of capital projects and services by
state government; define terms and establish
procedures; require the  promulgation  of
administrative regulations relating to P3
procurement; establish certain oversight, reporting,
and General Assembly authorization
requirements.07

Public Private Partnership law, according to the Kentucky
Chamber, should be used aggressively to allow private-sector
investments to grow and sustain the infrastructure that is key to
the state’s growth.198 By providing a legal framework for public-
private partnerships, Kentucky seems focused on reducing
apprehension and promoting public-private partnerships as an
alternative to taxpayer funded projects.

The Middle Mile, a $324 million public-private
partnership aimed at creating a fiber-optic network for all one
hundred and twenty counties in Kentucky, offers insight into
public-private infrastructure projects.1%9 The project pairs private
internet providers with state funding to provide internet access
for 152,000 Kentuckians in rural areas by 2020.11° Limestone
deposits make installing fiber-optic cables difficult in Eastern
Kentucky, and small populations lead companies to believe it

104 See At the University of Kentucky, a building boom and a push to retain
students, WDRB (Feb. 1, 2017), https://www.wdrb.com/news/at-the-university-of-
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does not make financial sense to invest in rural areas.!!! To solve
this issue, the Commonwealth of Kentucky made an initial
investment of $30 million and provided tax-exempt and taxable
bonds, allowing private internet providers the ability to expand
the fiber-optic network in the state.!!2

The Middle Mile project faced setbacks and criticism for
its ambitious promises.!’® For one, stakeholders do not own the
poles which carry the cables, causing delays.''* Even more
troublesome is the requirement that the state needs to move
forward with installing fiber-optic cables at the local level; cities,
counties, and utilities must allow the Middle Mile to move
forward in each community.''®> While public-private partnerships
offer solutions to complex problems, they are not without their
complications.

Merely establishing a public-private relationship is not
enough to ensure meaningful investment in the state. With the
two main categories of public-private relationships, demand-risk
and availability-payment partnerships, it is crucial that
government leaders choose the model that best accomplishes the
desired result while also protecting taxpayers.116 “In demand-risk
partnerships, the private partner accepts all the risk that project
revenues may not work out as planned,” which makes this type
beneficial to taxpayers.!'” In contrast, in availability-payment
partnerships, the “public partner is on the line for payments for
the duration of the contract, whether the infrastructure is useful
or not.”118 If Kentucky legislators turn to a public-private
partnership to fund the Road Fund, they must rely on the
demand-risk partnership to protect Kentucky taxpayers while
ensuring the completion of needed infrastructure projects.
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A. Kentucky Gas Tax Legislation

So far, Kentucky’s elected officials have not proposed a
public-private partnership to solve the lack of infrastructure
funding. The Kentucky House of Representatives, however, has
introduced legislation aimed at increasing revenue and improving
the state’s infrastructure.l’® HB 609 proposes various changes
aimed at increasing the reserves in the Road Fund for Kentucky’s
infrastructure needs.!20 The changes include:

increasing the current motor fuels excise tax on
gasoline and special fuels by increasing the
average wholesale price floor to $2.90 per gallon;
increasing the supplemental highway user motor
fuels tax; providing for annual adjustment to the
supplemental highway user motor fuels tax based
upon changes in the National Highway
Construction Cost Index value; imposing
additional registration fees on hybrid, hybrid-
electric, and nonhybrid electric vehicles; increasing
fees for obtaining driving history records; and
increasing motor vehicle registration fees, special
plate fees, CDL reinstatement fees, initial
certificate of title fees and duplicate titles, traffic
school fees, overweight and over dimensional
single trip and annual permit fees.!2!

The bill also created a task force to determine the feasibility of a
mileage-based funding mechanism.!22 By raising the state gas tax
and driving-related fees, HB 609 would bring in $433,749,950 to
the state once fully implemented.!23Increased revenue, while
significant, has been met with opposition by those who are
opposed to increased costs to Kentucky residents.2¢ However, it
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is likely that supporters of HB 609 anticipated resistance because
the Kentucky Association of Manufacturers (KAM) encouraged
their readers to call their Senators and Representatives to voice
support as soon as Representatives proposed legislation.!25 For
Andrew MecNeill, a representative of a conservative lobbying
group called Americans for Prosperity, HB 609 represents an
overspending problem within the state government.!26 McNeill
supports the idea of quality roads but questions whether or not
the Transportation Cabinet is efficiently using the money it
already generates.'2” For legislators that have seen drastic cuts to
the state budget over the past decade, such assertions are
laughable.?8 Given the numerous states that have increased
their gas taxes and vehicle fees to increase infrastructure
revenue, and recognizing that Kentucky’s current gas tax rate is
below the national average (as seen in Figure 2), it seems there is
a need for increased revenues to keep up with rising
infrastructure costs—poor money management cannot be the only
culprit nationwide.129

GASOLINE TAXES
Combined Local, State and
Federal (Cents Per Gallon)
April 2017

Figure 2
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While half a billion dollars would surely kickstart delayed
and overdue infrastructure projects, the specifics of the bill leave
room for criticism. For example, the fees on hybrid and electric
car registrations require Kentucky drivers to pay more when
registering their fuel-efficient vehicles.'3® Hybrid drivers must
spend at least fifty dollars, hybrid electric drivers pay at least
$100, and nonhybrid electric drivers must pay at least $150.13!
These fees are designed to ensure that drivers of fuel-efficient
vehicles pay for the infrastructure they use; similarly, gas taxes
are used to pay for infrastructure.l32 Efficient vehicles like
electric and hybrid cars lead to a loss of gas tax revenue.!33 These
fees will raise annual revenue, but may dampen demand for
hybrid and electric vehicles, presenting a unique issue for the
Commonwealth of Kentucky: coal powers the electric grid.

B. Legislative Efforts to Protect the Coal Industry

For coal states like Kentucky, the decline of the coal
industry has become problematic, especially in Eastern and
Western Kentucky. The coal industry was a contested issue in the
2016 presidential election, with voters asking both Secretary
Clinton and now President Trump how they would support
coal.’3* For those that depend on coal to make a living, a friendly
approach to the coal industry was welcome.!3% The low price of
natural gas and President Obama’s Clean Power Plan created
difficulties for an already struggling sector—over twelve thousand
jobs were lost during the Obama presidency in West Virginia.
136137 A presidential candidate promising to remove regulations to
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support coal seemed to be a path back to a comfortable lifestyle
for workers that previously made an excess of six figures.!38
President Trump is not the only elected public official
attempting to protect the coal industry. Senators Rand Paul (R-
KY) and Mitch McConnell (R-KY) supported President Trump’s
repeal of the Stream Buffer Rule.!3® The Stream Buffer Rule:

covers waterways near surface coal mining
operations like mountaintop-removal mines. When
the tops of mountains are blown up to get at the
coal below, the resultant rubble is dumped into
valleys, often leading to pollution of rivers and
streams with dangerous heavy metals like
selenium, mercury, and arsenic[.]...It says that
coal mines must not damage the “hydrologic
balance” outside their permit area, and established
a 100-foot buffer around streams to preserve
native species.140

Both McConnell and Paul supported the repeal of the Stream
Buffer Rule because they believed it unfairly targeted the coal
industry.**! McConnell and Paul seemed to think that supporting
the coal industry is a worthier policy goal than the Stream Buffer
Rule’s policy goal of protecting the environment. Fortunately for
Kentucky State Legislators, however, solving the lack of
infrastructure funding will not require the choice between the
environment and Kentucky’s coal industry.

The U.S. House of Representatives undertook a similar
balancing of environmental protections and the coal industry’s
interests in 2013. A draft bill sought to limit the Environmental
Protection Agency’s (EPA) ability to regulate power plant carbon
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emissions.’¥? Senator Joe Manchin (D-WV) and Representative
Ed Whitfield (R-KY) sought to implement a plan that would
strengthen the coal industry by reducing EPA oversight and
regulation.’43 Manchin and Whitfield’s proposal would have
required the EPA to regulate carbon emissions on new power
plants via commercially proven technology.'4* The congressmen,
both from coal country, wanted to balance environmental and
economic health.14> Kentucky State Legislators should look to
Manchin and Whitfield’s balancing approach for the best results
for the Commonwealth to succeed at fully funding the Road Fund
while also supporting coal.

C. Plug into Coal

The predicted rise in electric vehicle sales presents
Kentucky with a unique position in terms of its gas tax
legislation. An electric vehicle increases electricity use by an
estimated 50 percent in industrialized households.146
Furthermore, the source of electricity must be included in
emission calculations to understand total emissions fully.'47 For
Kentucky’s electric car drivers, where the coal assumes most of
the electric grid, emissions are estimated to be 155 g km™ of
greenhouse gas emissions.’#® This data complicates policy
proposals in Kentucky. Electric vehicles are not emission-free,
and the reliance on coal-powered grids could lead to increased
demand for coal production in the state. With electricity use
increasing by 50 percent in households with an electric car,
increasing electric car sales in the state could affect the demand
for coal.14?
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The rise in household electricity use does not mean that
electric cars are more harmful than gasoline-powered vehicles in
coal states. While it is true that electric vehicles that rely on
electricity sourced from the burning of coal are not actually
emissions-free, they still release fewer CO2 emissions than a
traditional internal combustion engine.’® In an internal
combustion-powered car, “[blurning a gallon of gasoline to drive
[twenty-five] miles produces around [twenty-two pounds] of
carbon dioxide.”'5! An electric car, by contrast, “[clonsuming 8.3
kWh of electricity to drive the same distance will generate around
8 pounds of CO2, 65% of it from coal, the rest from less carbon-
intensive sources.”!?2 Thus, while not as clean as their advertised
ability to produce zero emissions from driving, electric cars in
coal country still pollute considerably less than traditional hybrid
and internal combustion engines.

CONCLUSION

To fully fund infrastructure needs, Kentucky state
legislators should adopt a “Friends of Electric Cars” mentality.
Like the Friends of Coal organization that aims to lobby for,
protect, and advance the coal industry in states like Kentucky
and West Virginia,!?? legislators should embrace the uniqueness
of Kentucky’s coal-powered electric grid and pass legislation that
pairs gas tax reforms with a pro-coal message. Such a solution
would increase demand for efficient cars, particularly electric
vehicles, while also promoting coal and raising the profile of the
coal industry.

By partnering with the Friends of Coal organization,
Kentucky could form a public-private partnership that protects
the taxpayer while simultaneously promoting coal on a larger
scale than what Friends of Coal can do on its own. However,
legislators would still need to pass HB 609. By increasing the
floor of the gas tax, expanding gas tax rates, and implementing
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fees on hybrid and electric cars, HB 609 will increase revenue to
fund the state’s infrastructure needs.'® To offset resistance by
anti-tax legislators and constituents, Friends of Coal could
temporarily cover the fees HB 609 will charge on electric vehicles
for a specified period. In exchange, a percentage of the
registration fees for traditional internal combustion engines will
go to Friends of Coal once the waiver period has ended.

This partnership will increase the demand for electric cars
by reducing emissions in Kentucky while relying on the coal-
powered electric grid. By increasing the gas tax, consumers will
be driven toward the use of more efficient vehicles. Already
motivated to find an efficient car that reduces fuel costs,
consumers will likely choose electric vehicles for the fee waiver
provided by Friends of Coal. Instead of paying $50 or $100
annually for a hybrid or hybrid electric vehicle,15 Fee-free all-
electric cars will motivate Kentucky drivers. For legislators, such
a proposal allows for a rebranding of the needed tax increase by
creating both a pro-coal and pro-environmental bill that rewards
Kentuckians for purchasing electric vehicles. For Friends of Coal,
the ability to secure continuous funding and an elevated presence
in the state ensures that coal miners can continue to be
represented and protected.
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