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INTRODUCTION

The conversation surrounding climate change took a front
seat in the United States in 2020.! While climate change has
typically been a sideline issue in the United States, record-
breaking seasons for wildfires in the west and hurricanes in the
southeast have caused residents to question whether global
warming is contributing to these devastating severe weather
events.? However, as the issue of climate change remains
politicized, legislative solutions are also coming down along party
lines within both the federal and state governments.? Kentucky, a
state firmly in the hands of a Republican legislature, has no
climate control measures currently in place, even though it is the
ninth most threatened state—an even higher rank than wildfire-
ridden California.*

Climate change is “a long-term change in the average
weather patterns that have come to define Earth’s local, regional,
and global climates.”> These changes in the average weather
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patterns are primarily driven by human activities.® Specifically,
these activities are generally ones that increase greenhouse gas
levels in the atmosphere, such as burning fossil fuels like coal.”
Over time, increased greenhousegas levels warm the Earth,
causing temperature increases, rising sea levels, and ice loss at the
poles.® Global warming is “the long-term heating of the Earth’s
climate.” Climate change and global warming can increase the
frequency and severity of weather events—such as hurricanes and
wildfires—as demonstrated in recent years.10

The birth of climate change activism occurred in 1965 when
a group of scientists first became concerned about a “greenhouse
effect.”!! These scientists hypothesized that the temperature of the
Earth was increasing because of an increase in carbon dioxide
emissions.!2 It is now known that the greenhouse effect occurs
when greenhouse gases, such as carbon dioxide, trap heat from the
sun close to the Earth’s surface.l® By the late 1980s the media,
concerned with record-breaking droughts and heatwaves across
the nation, began to report on global warming and this greenhouse
effect.’* In 1988, the United Nations launched the
Intergovernmental Panel on Climate Change (“IPCC”) to monitor
developments concerning climate change and to provide this
information to governments around the world.!® Four years later,
the United Nations held the Rio Earth Summit to establish goals
and principles for countries to not only protect the global
environment, but to also improve it.16 Nine years later, in 1997,
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developed nations gathered in Japan to put together an
international climate plan that mandated the reduction of
greenhouse gases.!” Pursuant to this plan, each country pledged to
reduce their greenhouse gas emissions by 5 percent by 2012.18

Beginning in the early 2000s, citizens across the globe
began protesting to force governments and businesses to take
action on fossil fuel consumption and climate change.® As these
calls to action occurred around the world, the period of 2000—-2009
became the warmest decade on record, breaking the previous
record set in the 1990s.2° This trend has continued, as the period
of 2010-2019 is now the warmest decade on record.?! Greenhouse
gases are still the main drivers of increasing temperatures, and
the research continues to confirm that environmental conditions
will further deteriorate unless action is taken.2?

A colossal 2018 federal report concluded that climate
change is not only affecting the natural environment, but also
agriculture, energy production, land and water resources, and
human health and welfare throughout the United States.?3
Climate change is affecting human health and safety, causing
losses to American infrastructure and impeding economic
growth.?* There are multiple concerns with the effect climate
change is having on agriculture in the United States.?> Climate
change’s effects on air and water temperatures has resulted in
stress on the nation’s water supply through increased droughts,
heavy downpours, and a decline in surface water quality.26
Additionally, the increase in temperatures across the United
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States presents challenges for American farmers cultivating both
crops and livestock.?7

These effects of climate change are particularly concerning
for Kentucky, as the Kentucky economy is driven in part by
agriculture and Kentucky has been a leader in the country for coal
mining.?® The unpredictability of the water supply and increased
temperatures will likely reduce total crop yield in the state.??
Additionally, as more severe droughts and hotter days occur, crop
yield for agricultural products like corn will likely decrease in
Kentucky over time.?* Planting times and growing regions may
change as a result of increased temperature and a stressed water
supply.3! Global warming will also likely have a negative effect on
livestock in the state as higher average temperatures reduce
livestock productivity.3? This would likely be seen in farm animals
such as cows, where increased temperatures interfere with the
animal’s eating patterns, impeding growth and milk production.3?
With increased dangerous heat days, a longer mosquito season,
and an increased threat of wildfires over the next thirty years,
climate change will present serious challenges to Kentucky
industries.?*

This Note discusses the legislative and policy implications
of climate change in Kentucky, specifically the effect that climate
change will have on Kentucky industries. Part I discusses climate
change on a federal level, with a focus on current congressional
proposals to combat climate change throughout the United States.
Part II sets out the current legislative climate in Kentucky,
specifically why the Kentucky legislature has not been able to
establish a strategy for climate control within the state. Part III
proposes solutions to Kentucky’s climate control crisis.
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I. CLIMATE CHANGE ACTION ON THE FEDERAL LEVEL: CURRENT
LEGISLATION AND CONGRESSIONAL/EXECUTIVE PROPOSALS

The national conversation on climate change shows that 57
percent of Americans believe global warming is a threat to
humans.?> This number has increased since 2013, when only 40
percent of Americans saw climate change and global warming as a
threat.?® However, this issue seems to fall along political party
lines, as only 19 percent of conservative Americans view climate
change as a threat.?”

The United States has seen a variety of increasingly severe
effects of climate change in all regions of the nation.3® California
and the western United States have seen unprecedented
destruction at the hands of record-breaking wildfires.?® The
southeast has been battered by increasingly worse hurricane
seasons that produce lasting damage from extreme winds and
residual flooding.** As the Earth’s temperature continues to rise,
these environmental effects will become more frequent and severe,
and will be varied, but widespread, among the regions of the
United States.*!

For nearly thirty years, Congress has debated proposals to
address climate change; in that time, it has approved funding and
legislation to reduce emissions and create incentives to transition
to clean energy.*? However, a holistic, comprehensive approach to
addressing the effects of climate change has not been implemented
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at the federal level.*> Beginning in 1992, with the signing of the
United Nations Framework Convention on Climate Change
(“UNFCCC”) by President George H.W. Bush, the federal
government committed to taking action to protect the global
environment.** Nine years later, Congress introduced The Climate
Stewardship Act of 2003, which created a cap-and-trade program
intended to reduce emissions from various sectors of the economy
including electricity, manufacturing, and transportation.*> In
2007, Congress mandated emissions reporting from large sources
through the Environmental Protection Agency (“EPA”), and one
year later cap-and-trade legislation passed the House of
Representatives.*¢ However, this legislation, which would have
established an economy-wide greenhouse gas cap-and-trade
system and other complementary measures, lacked bipartisan
support in the Senate.*’

A flurry of proposals followed, from 2008 to 2010, which
contemplated more comprehensive approaches to climate
legislation.*® For example, The American Clean Energy
Leadership Act of 2009, if enacted, would have established a
renewable energy standard.?® The American Power Act of 2010
would have created a fee for transportation fuels and established
a cap-and-trade system for utilities.?® Next, the Carbon Limits and
Energy for America’s Renewal Act intended to cap carbon dioxide
emissions and return the program’s revenue directly to the
public.?® The Practical Energy and Climate Plan aimed to reduce
oil imports, improve efficiency standards, and establish a clean
energy standard for the United States.”? However, these Acts
failed to pass, and recently Congress has focused on financial
incentives such as tax credits to make renewable energies more
attractive in the absence of federal legislation.??
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Since 2019 there has been a renewed interest in climate
change legislation.®* That year, the Green New Deal was
introduced in the House of Representatives and the Senate.? This
nonbinding congressional resolution introduced a plan and
framework for battling climate change.?® The fundamental goals of
the Green New Deal are to transition the United States away from
fossil fuels like coal and natural gas, drastically reduce greenhouse
gas emissions, and provide jobs in new clean energy industries.?”

The resolution seeks to achieve these goals through a ten-
year “national mobilization.”?® This mobilization would require the
federal government to provide funding and invest in community-
defined projects and strategies, repair and upgrade the
infrastructure of the United States, and meet 100 percent of the
country’s power demands with renewable energy sources.?”
Additionally, the resolution provides that the federal government
would need to remove greenhouse gas emissions from
manufacturing and industry, work collaboratively with agriculture
industry members, and overhaul transportation systems.®® Thus,
the Green New Deal provided an aggressive, national strategy to
combat the effects of climate change.t! However, as the resolution
was nonbinding, even if the Senate had approved it, none of the
resolutions would have become federal law.52

Although the Green New Deal was not approved and did
not become federal law, the goals and mechanisms to achieve those
goals are still being discussed by the United States Congress,
President Joe Biden, and various state governments.®3 An example
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of this ongoing discussion is President Biden’s comprehensive
climate plan.5* This plan, dubbed The Clean Energy Revolution,
purports to make a federal investment of $1.7 trillion over the next
ten years to achieve similar goals to those laid out in the Green
New Deal.b> In addition, with this significant financial investment,
the plan sets a framework for implementing these mechanisms
through both executive action and congressional legislation.¢

There are five main mechanisms to achieve the goals of The
Clean Energy Revolution.®” First, the goal of this plan is to achieve
a 100 percent clean energy economy and reach net-zero emissions
by 2050.%8 This is extremely similar to the goal set out in the Green
New Deal.?® The plan states that President Biden’s administration
will make investments in the infrastructure of the United States
to prevent and reduce the effects of climate change.”™ Investments
like these have the ability to revitalize the United States energy
sector by creating jobs in various sustainable, clean energy
industries.”” The second mechanism includes partnering with
other countries around the world to make further commitments to
fighting climate change.”? Next, the plan states that the
administration would take action against fossil fuel companies and
include communities that have relied on these fuel companies in
developing sustainable solutions.” These communities would
include those in Eastern Kentucky.

This plan would leverage investments from private
companies, as well as state and local governments, to accomplish
these and other climate goals.”” An additional source of funding
would come from reversing tax cuts and subsidies, specifically
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those beneffiting fossil fuel companies.”® This mechanism comes
from the philosophy that these companies are major polluters and
therefore should pay the full economic cost of their carbon
emissions.””

The  foregoing  establishes that  comprehensive
congressional action on climate change has not materialized in the
United States.”® However, the issue of climate change is becoming
more of a frontline issue among current and prospective
lawmakers.”™ As the Green New Deal and other subsequent plans
and legislation arise, we may soon see comprehensive climate
reform on a national level.8°

II. CLIMATE CHANGE LEGISLATION ON A STATE LEVEL:
WHERE DOES KENTUCKY STAND IN COMPARISON TO OTHER STATES
SUCH AS CALIFORNIA AND VIRGINIA?

A. Effects of Climate Change on Kentucky People and Industry

The Commonwealth of Kentucky has seen major effects of
climate change in recent years and is more at-risk than many
other states.’! Based on research collected by Climate Central,
Kentucky is ranked as the ninth state most at risk of experiencing
severe effects of climate change.®? This risk index considered five
major categories of effects caused by climate change: extreme heat,
drought, wildfires, coastal flooding, and inland flooding.%* Most of
the states in the top ten are located in the south and on the coasts.®*
Kentucky is only one of two landlocked states present in the top
ten of this list.8?
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Based on this risk index, Kentucky can expect to see an
increase in extreme heat, drought, wildfires, and flooding as
climate change continues to worsen.8¢ Extreme heat is the most
common effect of climate change; Kentucky is expected to see a
major increase of seventy-two dangerous heat days by 2050.87
Moreover, 3.37 percent of the Kentucky population will be
vulnerable to this increase in extreme heat and dangerous heat
days.®® Furthermore, the people of Kentucky will likely be subject
to a 95 percent increase in widespread summer drought, an
increase in mosquito season days to twenty-two, and 33.7 percent
of the population will be at an elevated risk for wildfires by 2050.%°

These major changes will not only affect Kentucky’s
individuals, but will also have implications for Kentucky
industries, such as the agriculture industry.?® While we have seen
an increase in annual precipitation in recent years, average
temperatures have also increased.?’ The combination of these two
trends has resulted in increased evaporation of rainwater, causing
droughts to be more severe in Kentucky.?”? An increase in the
severity of droughts here in Kentucky will likely have major
negative consequences for the state’s agricultural industry.?® More
severe droughts and an increase in the number of hot days are
likely to reduce crop yield, especially in the western half of
Kentucky, where it is likely there will be fifteen to thirty more days
with temperatures exceeding ninety-five degrees Fahrenheit in the
coming years.%*

When analyzing the potential effect of climate change on
Kentucky agriculture, it is expected that corn yields will decrease
due to higher temperatures reducing pollination.?® Additionally,
the yields of fall and winter crops, or “cool-season” crops, may be
affected by an increase in global warming.?¢ Because of an increase
in global temperatures, there will likely be an increase in year-to-
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year variability in crop performance and yields due to extreme
weather patterns caused by increased temperatures.” These
extreme weather patterns include an increase in dangerous heat
days, intense storms and precipitation, droughts, and colder
winters.?® An increase in Kentucky’s average temperature due to
global warming will likely force Kentucky farmers to adjust
planting times and regions in order to avoid excessive
temperatures.®

The productivity of livestock in Kentucky will likewise be
affected by the increase in global temperatures.'®© For example,
when there are increased average temperatures, cows will eat less,
their rate of growth will slow, they will produce less milk, and their
overall health could be threatened.°* Additionally, as winters are
expected to become more mild due to global warming, it is likely
that disease-causing organisms and insect pests will survive
through the winter and become active earlier in the spring.02 Also,
an increase in carbon dioxide will likely encourage the growth of
weeds as compared to the growth of most crops.l® Due to the
various negative effects of climate change, such as increasing
temperatures, Kentucky’s agriculture industry will be severely
affected by global warming and will have to majorly shift planting
times, locations, and other farming techniques in order to maintain
crop and livestock production over the next twenty to thirty
years.104

B. Climate Change Action in Other States® Analyzing the Climate
Change Mitigation Strategies Used by California and Virginia

1. California’s Climate Change Action Plan

While Kentucky is expected to experience substantial
negative effects of climate change over the coming decades, other
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states are expected to experience effects as well.105 California is
ranked as the tenth state most likely to experience significant and
severe effects of climate change in the upcoming years. However,
California is also paving the way for climate change action in the
United States on a state level.

California set the standard for state climate legislation in
2006 when it passed AB 32, or the Global Warming Solutions
Act.197 The Act set an absolute limit on greenhouse gas emissions
and confirmed the state’s commitment to sustainable energy
through 2020.1%8 In order to attain their lofty goals, the legislation
provided for a variety of mechanisms to reduce pollution and
mitigate the effects of climate change.1%?

Through the use of these mechanisms, such as their anchor
cap-and-trade program, a program that limits carbon emissions
and puts a price on them, the California economy has grown while
the state’s carbon emissions decline after the passage of AB 32.110
This is a unique scenario, as economic growth has historically been
accompanied by an increase in pollution.!'! This economic growth
is due to California’s innovative policies and mechanisms, and the
State added over 900 thousand jobs within the first two and one
half years of AB 32 being enacted.!!?

In 2016, ten years after the enactment of AB 32, California
passed SB 32, which extended and further restricted greenhouse
gas emissions to 2030.1'% The 2016 Act requires the State of
California to further reduce pollution to 40 percent of 1990 levels
by 2030.'* The cap-and-trade program, the main policy
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mechanism of the 2006 Act, was also extended until 2030.115
California’s climate goals in passing the 2016 Act are as ambitious
as those found in European nations’ climate change plans.!16
Additionally, along with the legislation extending and
strengthening California’s climate action plan, the legislature also
passed a spending plan to direct $900 million in cap-and-trade
proceeds to further reduce pollution and benefit communities in
the State.!'” These proceeds will specifically target the most
disadvantaged communities in California.'’® Along with the cap-
and-trade program, California’s legislation has provided cost-
effective options for businesses operating in the state to meet their
pollution reduction obligations.!’® These options promote
renewable energies and incentivize California businesses to
automate and modernize a variety of energy options, allowing for
a more seamless transition to clean energy.!20

Along with the flagship cap-and-trade program, California
has enacted other programs designed to reduce carbon emissions
to benefit public health.'?! California has implemented a
Renewables Portfolio Standard, which requires electricity
providers to acquire 33 percent of their total electricity from
renewable sources by 2020.122 This program will require 60 percent
of all electricity to be acquired from clean, renewable sources by
2030.123 The State also has a Low Carbon Fuel Standard, which
requires transportation fuel producers to reduce their carbon
emissions from beginning to end of their production cycle.'?*
California has also set a Green Building Standard, requiring the
reduction of energy use in all California buildings.!?> This includes
strict efficiency standards for all new construction and requires
overhauls of older buildings to comply with current energy
efficiency standards.!?6 Additionally, the State has implemented a
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Clean Cars Program, the goal of which is to reduce greenhouse gas
emissions from all California cars.'?” Through this program,
California plans to introduce zero-emission vehicles by 2025.128

Not only has the California legislature enacted legislation
and implemented multiple programs as part of their climate action
plan, but the California state government has also used its
experience with its programs to partner with other cities, states,
and countries.'?® For example, in 2015 while at the Paris
negotiations, California’s governor brought together multiple
states, provinces, and regions in a “Memorandum of
Understanding.”30 This Memorandum showed a commitment by
the states and regions to reducing carbon emissions to at least 80
percent below 1990 levels by the year 2050.1%! The agreement was
signed by states and provinces that make up 25 percent of the
current global economy.'32 Additionally, California has partnered
with multiple Canadian provinces to implement joint cap-and-
trade programs, while also agreeing to share information from
their experiences with countries like Mexico and China to assist
with carbon pricing.'3? As California continued to cement its place
as a leader in climate change reform, in 2018 the state organized
the Global Climate Action Summit, where various world leaders in
government, business, and indigenous groups attended and
confirmed their commitments to climate action.!?*

California was successful in meeting their emission
reduction goal for 2020.135 Additionally, from 2017 to 2018, the
state’s economy grew 4.3 percent while consistently reducing
carbon emissions.!36 If the State can maximize its existing policies
while supplementing the policies with complementary programs
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and incentives, California should reach its goal of net-zero
emissions by the mid-21st century.'37

Overall, California has been a leading example of the type
of progress states can make to mitigate the effects of climate
change with their innovative advancements in clean energy and
efficiency.!38

11. Virginia’s Climate Change Action Plan

While California is making huge, historical strides in
climate change legislation, fifteen other states have enacted
climate action legislation of their own.!?? A state more similarly
situated to Kentucky in both region and climate is Virginia, a state
that has enacted climate action through 100 percent clean energy
legislation.'4® In April 2020, Virginia became the first state in the
South to enact legislation for 100 percent clean energy.'*! The
Virginia Clean Economy Act (“VCEA”) commits the state to
reducing greenhouse gas emissions in its power sector, setting
ambitious targets for energy storage and offshore wind energy
deployment, and codifying the governor’s 2019 executive order for
100 percent clean energy electricity.142

Like California’s legislation, the VCEA uses multiple tools
to achieve Virginia’s goal of reducing the use of fossil fuels and
increasing clean energy use.!'*? The Act instructs state agencies to
develop Virginia’s own cap-and-trade program and to enter the
Regional Greenhouse Gas Initiative (“RGGI”), which is a nine-
state carbon trading network.'#* Statistically, entering the RGGI
has been beneficial for the economies of the states involved.!*
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The most significant tool in the Virginia Clean Economy Act
1s a Renewable Portfolio Standard.146 Like the California standard,
this Act requires Virginia’s two investor-owned utility companies
to acquire a set percentage of their electricity from renewable, or
carbon-free, sources.'*” With this piece of legislation, Virginia now
has one of the strictest Renewable Portfolio Standards in the
United States.!*8 The two utility companies targeted are Dominion
Energy and Appalachian Power Company.'4° The Act requires both
companies to achieve 100 percent carbon-free electricity, Dominion
by 2045 and Appalachian Power Company by 2050.150

The Act requires the Virginia state government to conduct
a study of how to best achieve their climate goals by 2045.151 The
Act also prevents the State Corporation Commission—the
organization that oversees Virginia’s utilities—from issuing
permits for power plants that use fossil fuels until the study is
completed.'®? Virginia reserves the right to implement longer-term
bans on fossil fuel permits, and requires utility companies, such as
Dominion and Appalachian Power, to incorporate the social cost of
carbon emissions when looking to new fossil fuel investments as
opposed to clean energy investments.153

The VCEA will also close almost all of Dominion’s coal
plants by 2030, and the rest of Virginia’s fossil fuel plants fifteen
years later, by 2045.15¢ In addition to this, the Act requires that
Virginia utility companies, such as Dominion, reduce the overall
energy demand from their customers.'? The utility companies will
accomplish this through Virginia’s energy efficiency resource
standard.’®® Dominion must reduce its consumption by 5 percent
by 2025, while Appalachian Power must reduce its consumption by
2 percent in the same timeframe.!®” The Act provides that the State
Corporate Commission will then adjust these energy efficiency
targets every three years, and the utility company must prove that
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they are meeting these targets before they are allowed to construct
new fossil fuel plants in Virginia.!58

Moreover, like the California legislation, the VCEA
includes provisions to protect low-income consumers of the utility
companies through a percentage of income payment program.!5?
This program caps the amount that each customer pays for
electricity based on a set percentage of their income.!® Virginia is
focusing on low-income and vulnerable communities for renewable
energy projects with this program—which is similar to the
program in California where cap-and-trade revenues are used to
benefit vulnerable populations by funding various community
programs.!6!

The Virginia Act also set specific targets for energy storage
capacity by Dominion and Appalachian Power.162 By 2035, the
utility companies must construct or obtain 2,700 and 400
megawatts of energy storage capacity, respectively.163 Overall, this
Act represents one of the most aggressive storage targets in the
United States.'®* During this construction of storage capacity,
Dominion must construct at least 5.2 gigawatts of offshore wind
capacity by the end of 2034 and they must prefer local Virginia
workers for the construction.’®> Dominion is encouraged to use not
only Virginia workers, but specifically workers from vulnerable
Virginia communities, and to look for projects that have the most
potential to further develop Virginia’s economy.166

Lastly, the Virginia Act sets aside 1 percent of the
Renewable Portfolio Standard for solar power, a renewable energy
source.'®” The Act provides that the utility companies must inform
their low-income customers of the financial benefits of switching to
clean energy and using solar panels instead of fossil fuels in their
homes.%8 Also, according to the Act, Virginia will acquire its large-
scale clean energies through auctions in order to keep financial
costs low.1%? The state also plans to introduce competition into their

158 Jd.
159 Jd.
160 J.
161 Roberts, supra note 144.
162 Jd
163 Jd
164 J
165 Jd.
166 J.
167 Roberts, supra note 144.
168 Jd.
169 I



152 KY. J. EQUINE, AGRIC., & NAT. RES. L.  [Vol. 14 No. 1

historically monopolized utilities system.!” Virginia plans to do
this through lifting the cap on power purchase agreements, which
are long-term contracts between utilities and power providers, and
by requiring that one-third of Virginia’s renewable energy be
independently owned.!"!

Overall, the Virginia Clean Economy Act is a broad and
aggressive piece of legislation that has put the state at the
forefront of climate action in the United States.!” Moreover, as it
is the first state in the South to enact this kind of climate action
plan, Virginia is laying the groundwork for other southern states
to enact similar legislation to mitigate the effects of climate change
in the region expected to be most threatened by global warming.!?3

C. Current Climate Change Legislation in Kentucky: Does
Kentucky have a Climate Action Plan?

Currently, Kentucky has no comprehensive climate action
plan on a state level.l’* Moreover, there is no talk of any sort of
climate action plan in the state legislature, as Kentucky’s
representatives have mostly avoided the issue.!” While Kentucky
is one of the most threatened states when it comes to the long-term
effects of climate change, the attitudes and beliefs surrounding
climate change and global warming have the Republican-
controlled legislature at a standstill.!”® This standstill likely
derives from the majority of adults in Kentucky who remain
unconvinced about global warming and the effect humans have on
the environment, and from the hold that legacy energy sources—
such as the coal industry—have on Kentucky and its
representatives.??

The denial of climate change and the effect humans have on
the environment is so prevalent that even the Chair of the House
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Natural Resources and Energy Committee denies climate change’s
existence.!”™ This committee is responsible for legislation
concerning climate change through renewable energy.'” Scholars
of environmental science throughout Kentucky have expressed
concern about having legislators who deny climate change in such
important leadership roles.'8® Without proponents of climate
action driving climate legislation through the Kentucky Senate
and House of Representatives, experts are concerned that
Kentucky will continue to fall behind when it comes to adapting
and mitigating the effects of climate change in the state.!8!
However, the denial of climate change in Kentucky is not merely
contained to the legislature.'®2 According to a study done by Yale
University and George Mason University, as of September of 2020,
Kentucky is one of only four states where the majority of adults do
not believe climate change is caused by humans.!®® While some
Kentuckians don’t believe the science behind climate change,
others are simply too concerned with and attached to the coal
industry. Those in Eastern Kentucky feel the attachment most
acutely, where the coal industry used to be a major employer.18

It is likely that some of the denial of climate change is due
to the state’s reliance on legacy energy, particularly coal.l8> Coal
supplies the United States with half of its electricity, and
Kentucky has historically relied on this industry as a major
employer.!® This reliance and support of the coal industry can be
seen throughout Kentucky, among both residents and
representatives.'®” For example, Senator Mitch McConnell has
framed the efforts to reign in the coal industry as the federal
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government attempting to disturb the Kentucky way of life.188
While attempting to convince Kentuckians that the federal
government is out of touch when it comes to coal and renewable
energies, McConnell has accepted more than $3 million from the
coal industry throughout his career.®® He has also given handouts
to the coal industry through tax breaks and regulatory cuts to that
keep it alive in Kentucky despite its declining relevance.'?

However, Senator McConnell is not alone in opposing
climate change and climate action for Kentuckians.'¥ Kentucky
state representatives, such as Representative Jim Gooch, have also
demonstrated a commitment to the coal industry through the
acceptance of campaign funds from coal companies and people
affiliated with the industry.'¥2 This commitment has continued
even though the number of Kentuckians employed by the coal
industry has fallen from 38 thousand to 4 thousand since 1985.193
This decline is due to market changes, such as the increase in the
use of renewable energy and automation in the coal industry.9+
Additionally, Kentucky representatives continue to commit to coal
even though deregulation of the industry has led to a public health
emergency in Kentucky; coal has led to the worst black lung
epidemic ever recorded. It has also caused water in eastern
Kentucky to become either undrinkable or unaffordable.!9

Moreover, this reliance on coal and other legacy energies
such as oil or gas has made Kentucky unattractive to companies
looking to move or expand, as companies are increasingly making
environmental commitments to their customers.!® New,
innovative companies are looking to include sustainability in their
missions but because Kentucky continues to hang on to the coal
industry, these companies are not interested in setting up shop
here.1?7
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Nevertheless, the commitment to coal may be coming to an
end in Kentucky.'® Democratic candidate Charles Booker fought
for climate action and environmental justice in his 2020 campaign
for Mitch McConnell’s Senate seat.!¥® Booker gained national
attention for promising a smooth economic transition for coal
miners who are concerned that they will be forgotten in the
transition from legacy energy to clean energy; Booker signaled that
Kentuckians may be ready to get more serious when it comes to
climate action.?© Young people in Kentucky, including young
conservatives, have also stepped up in recent years as they become
more educated on the science behind climate change and how they
will be affected in the future.20! For example, in 2018, young people
from across the country traveled to Washington D.C. to lobby for
the Green New Deal.202 All fifty states had young activists present,
but Kentucky, with seventy-five young people, had the largest
delegation.203 There are also hubs for The Sunrise Movement, a
youth movement to stop climate change and create jobs in the
process, throughout Kentucky.2* As these young people continue
to grow and begin to vote on key issues, it is likely that climate
action, specifically renewable energies, will become more of a
priority to Kentucky’s elected representatives.

Overall, Kentucky is currently playing catch-up when it
comes to enacting climate legislation on a state level.205 Despite
this, however, there is potential for Kentucky to enact similar,
aggressive legislation to that enacted in Virginia or California,
especially with the youth of Kentucky now beginning to act.206
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ITI. SOLUTION: HOW KENTUCKY CAN CATCH UP AND ENACT
AGGRESSIVE CLIMATE CHANGE POLICIES

Climate action is necessary for the state of Kentucky, not
only because it is a state that is threatened by the long-term effects
of global warming, but also because Kentucky’s economy is falling
behind other, more climate-conscious states.29” While Kentucky is
behind on the issue of climate change, there are various steps the
state can take to improve their stance.208

One important step the state of Kentucky can take is with
transparency and continued education on the effects of climate
change within the state. Educating the citizens of Kentucky will
be crucial to understanding and mitigating the long-term effects of
global warming. For legislators and individual Kentuckians,
education on these issues is necessary for the state to understand
the gravity of climate change and its effects on all Kentuckians and
Kentucky industries. This education can be accomplished by
teaching students in Kentucky schools, which most Kentucky
adults believe is important.2?? This education should include topics
such as: the effects of global warming on Kentucky, the effects of
legacy energy such as the coal industry, and the benefits of
sustainable energy such as wind or solar energy on the
environment and for Kentucky’s economy and public health as a
whole.210

There are a variety of ways to accomplish climate reform in
Kentucky. Executive action could be implemented by Kentucky’s
current Governor, Andy Beshear, legislation could be passed
through the Kentucky Senate and House of Representatives, or
Kentucky could wait for a comprehensive climate action plan to be
implemented on a federal level. However, waiting for
comprehensive federal climate legislation is unwise, as Kentucky
is already feeling the effects of climate change, and if the state
chooses instead to implement its own plan, it has the opportunity
to put itself ahead of the curve.?!! Kentucky, through its own plan,
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could create jobs and boost the state economy through the creation
of sustainable energy infrastructure.2!?

One possible method to combat climate change is through
executive action.?’®> While many discourage the use of executive
action by presidents and governors, especially when concerned
with a highly contested political issue such as climate change, it
can still be a useful tool.24 Given this, the use of executive action
in order to commit to a climate action plan could be exactly what
Kentucky needs in order to get the ball rolling, and to enact
legislation. This could be accomplished in Kentucky through
Governor Andy Beshear’s commitment to transitioning to clean
energy, by joining California in signing on to their “Memorandum
of Understanding” or by joining Virginia in the Regional
Greenhouse Gas Initiative (“RGGI”).215 Moreover, partnering with
other states will provide Kentucky with important research and
development opportunities as well as beneficial networks of states
to partner with on climate action in the future.

While other options could be viable, the best option for
Kentucky to develop a climate action plan is through the state
legislature. The legislature is preferable due to its ultimate control
over legislation and funding.26 However, a major issue with the
Kentucky House of Representatives and the Kentucky Senate is
the reliance that representatives have on the coal industry, and
their overall commitment to the dying industry.?'” Also, many of
these representatives doubt the science behind climate change,
and because the issue of the climate is a major political issue, it
may be difficult for the Republican-controlled legislature to move
past these issues to accept the science and develop a

212 See generally Richard Threlfall et al., The sustainable Infrastructure
opportunity, KPMG, https://home.kpmg/xx/en/home/insights/2020/06/covid-19-
recovery.html (last viewed Nov. 8, 2021) [https://perma.cc/72A9-D4S6].

213 Emma Newburger, Biden’s climate change agenda will face big obstacles with
an evenly divided Senate, CNBC (Jan. 30, 2021, 9:30 AM),
https://www.cnbc.com/2021/01/30/bidens-climate-change-agenda-to-face-obstacles-with-
senate-.html [https:/perma.cc/F4J7-BYDC]I.

214 [
215 Morehouse, supra note 107; Roberts, supra note 143.
216 Legislative Branch, Ky.cov,

httpsi//transparency.ky.gov/accountability/gengov/Pages/legislative.aspx#:~:text=The%20
General%20Assembly%2C%20as%20specified,elected%20for%20two%2Dyear%20terms.
(last viewed Nov. 8, 2021) [https://perma.cc/FF8V-ESMY].

217 McCormick, supra note 175.



158 KY. J. EQUINE, AGRIC., & NAT. RES. L.  [Vol. 14 No. 1

comprehensive climate action plan that will benefit all
Kentuckians.?!®

Although there are many challenges to using the state
legislature to produce climate action in Kentucky, it appears that
some Republican Kentucky legislators are willing to
compromise.?!? These legislators recognize that Kentucky is falling
behind when it comes to climate action, and are willing to work to
change fellow Republican lawmakers’ minds on the importance of
addressing climate change.??° An example of a potential starting
point for these compromises would be to encourage the use of
electric cars through tax credits.??! Another way to begin
Kentucky’s climate action plan could be to implement legislation
to protect our electrical grid and ensure its reliability.??2 This could
be accomplished through the use of sustainable energy sources,
such as installing more rooftop solar panels.??? If these two initial
steps are taken by the Kentucky legislature, and both the
environmental and economic benefits are similar as in California
and Virginia, these strategies could lead to a more comprehensive
climate plan.224

As part of the comprehensive plan, the Kentucky
legislature should look to establish its own cap-and-trade program.
This program would discourage carbon emissions throughout the
state and decrease Kentucky’s reliance on legacy industries such
as the coal industry. Along with cap-and-trade, Kentucky should
look to provide incentives for sustainable companies to come to
Kentucky, such as the companies mentioned in President Biden’s
climate action plan.??> An example of a sustainable agricultural
company that has recently come to Kentucky is AppHarvest.226
This company has already invested $1 billion in Appalachia and
has created hundreds of sustainable jobs for Kentuckians.2?”
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Additionally, the starting pay for these jobs is 41 percent higher
than other comparable jobs in the state, and the company strives
to provide other benefits for their employees as well.228 If Kentucky
can provide enough incentives for more companies like
AppHarvest to come to the state and provide funding to build
sustainable infrastructure, the legislature would be sure to create
many jobs which will in turn boost Kentucky’s economy.
Additionally, these salaries and benefits are likely to make a vast
difference in the lives of current Kentucky coal miners who have
not been protected by the coal industry.22?

Along with building sustainable infrastructure, the
legislature could use the proceeds from the cap-and-trade program
to develop community-driven programs to educate and train
former coal miners, and to benefit vulnerable communities in the
state. For example, like the Virginia plan, funding should be used
to assist vulnerable communities in Eastern Kentucky, where the
transition from legacy energy to renewable energy will be the most
daunting.?3° The legislature has the opportunity to allocate state
funds in a way that will benefit Kentucky environmentally and
ensure a smooth transition for those Kentuckians who have relied
on legacy energies such as coal. The legislature should also look to
states like Virginia to assist in developing studies to determine
how best to accomplish the environmental and economic goals of
the climate action plan. By doing this, Kentucky will be able to
develop strategies that will work best for the State and its citizens.

Overall, passing legislation to mitigate and prevent climate
change will not only help with the effects of climate change but will
also place Kentucky on a level economic playing field with other
states who are already competing for green jobs.

CONCLUSION

Kentucky is in desperate need of a solution to climate
change, not only for the natural environment, but for the health,
safety, and economic well-being of Kentuckians. Legislation that
mirrors the Green New Deal, or Virginia’s comprehensive climate
plan, would allow the state to mitigate and prevent the effects of
climate change by incentivizing companies to implement
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sustainable, renewable energy sources within Kentucky while also
boosting Kentucky’s economy and infrastructure.



