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INTRODUCTION 
 

The average American’s meal is more reliant on migrant 
farm laborers than most realize.1 Undocumented migrant 
farmworkers plant and pick most of the fruits and vegetables that 
Americans eat and play vital roles on dairy and meat farms.2 For 
centuries, individuals migrated by choice or were forcefully 
brought to the United States to work the fields as farm laborers.3 
Over several decades, crop farm and agribusiness industries have 
become dependent on the influx of undocumented workers to tend 
farms.4 Since 2000, undocumented workers accounted for roughly 
half of all jobs in the crop farm sector.5 Currently, worker shortages 
on farms threaten agricultural sustainability.6 As the shortages 
grow, the immigration debate looms, and many undocumented 
workers live in fear of deportation.7 
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utm_campaign=buffer [https://perma.cc/TZ3V-897W]. 
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��               �$� �� ��!���� ������ � �� � ����!���� ��      %"('� �� �(� � 
 

The United States food supply chain relies almost entirely 
on a small number of farms8 that are anchored by undocumented 
workers.9 Exemplifying this, less than six percent of farms account 
for seventy-five percent of total farm sales.10 Because the United 
States relies on select farms, their economic interests are 
inextricably linked to national interests.11 The treatment and 
protection of undocumented workers under the law is a pressing 
issue when considering their vital importance to the United States 
food chain.12 

Over the past few years, the immigration debate in the 
United States has moved to the front page of newspapers and the 
top of news broadcasts.13 While some call for stricter laws and 
enhanced border security,14 others, including the agribusiness 
lobby, have a different opinion.15 The agribusiness lobby consists 
of large scale businesses, include various types of agriculture, such 
as dairy, crop, fruit, vegetable, and meat farms, that earn most of 
their revenue from agriculture.16 According to the lobby, stricter 
immigration laws that aim to deport undocumented workers from 
the country would fracture the agriculture workforce and cause 
significantly increased labor costs.17 Authorized farmworker’s 
wages, on average, are eighteen to twenty-two percent higher than 
their undocumented counterparts.18 These costs, although initially 
borne by employers, would likely be passed onto the consumers in 
the form of unacceptably high food and dairy prices.19 There is also

 
 

8 Ruark, supra note 4.  
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(Feb 2, 2018), https://www.theatlantic.com/politics/archive/2018/02/why-immigration-
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 a high risk that a mass exodus of undocumented workers from the 
industry could cause severe unprofitability for farmers.20 

Such a departure would likely stem from the lack of 
safeguards afforded to undocumented workers under the law. The 
National Labor Relations Act (“NLRA”) and the National Labor 
Relations Board (“NLRB”) provide some preventive guidelines for 
undocumented workers in most industries.21 Workers in the 
agriculture industry, however, are left with no protections under 
the terms of the statute.22 Historically, the United Farm Workers 
of America’s (“UFW”) support for undocumented migrant workers 
has been a mixed bag.23 Cesar Chavez, the iconic founder of the 
UFW, persistently fought illegal immigration and opposed 
America’s use of immigrants as cheap farm labor.24 In recent years, 
the UFW has taken initiatives, such as the “Take Our Jobs” 
campaign, to encourage U.S. citizens to replace immigrant 
farmworkers.25  

While the UFW’s underlying purpose is to draw attention 
away from a deportation-only approach to immigration, the 
organization lacks the national authority held by Congress to 
improve undocumented immigrants’s workplace rights.26 To 
accurately discern the best course of action in this national debate, 
legislators should cut through the rhetoric, examine the facts, and 
understand the consequences of proposed actions. Legislators 
must also understand the implications that rigid immigration 
reform may have on the agriculture sector and sympathize with 
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21 National Labor Relations Board, Immigrant Employee Rights Under the 

National Labor Relations Act, https://www.nlrb.gov/sites/default/files/attachments/basic-
page/node-3024/immigrant_employee_rights_one_pager_english_pdf_21860.pdf. 
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22 29 U.S.C.S. § 152 (LexisNexis 2019). 
23 Mark Krikorian, Hail Cesar!, NATIONAL REVIEW (Mar. 31, 2017 8:00 AM), 
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the tolls these actions could take on documented or undocumented 
farm laborers.27  

This Note examines the intersection of immigration policy 
relating to undocumented workers in agricultural labor by 
studying the impact that undocumented immigrants have on the 
United States farm labor system, the protections afforded to those 
farm laborers, and the potential effect of various proposals to the 
agriculture industry. Part I serves as an overview and background 
of the agriculture industry in regard to migrant farmworkers. 
More specifically, Part I details who comprises American farm 
laborers, the type of labor performed, and their former and current 
treatment by the NLRB, NLRA, and under United States 
immigration policy. Part II discusses the labor unions in the 
agricultural sector, specifically the UFW and its history with 
migrant laborers. Part III addresses the cross-section of 
agricultural farm labor and immigration policy by addressing the 
current agricultural visa program for foreign workers and by 
identifying proposals offered by Congress, agribusiness, and farm 
laborers. Part IV presents a workable solution to the migrant 
farmworker problem through changes in the current work visa 
program. Furthermore, Part IV asserts that the NLRA must be 
amended to include protections for agricultural workers (including 
undocumented farmworkers) and calls on the UFW to continue 
inclusive and proactive ideology to protect undocumented 
farmworkers. 

I. BACKGROUND 
 

A. Who are the Farmworkers? 
 

The United States agricultural industry has changed 
drastically over the past several decades.28 In the 1950s, the 
industry boasted over ten million farmworkers who primarily 
worked on local family farms.29 Now, the industry relies on a select 
few farms no longer centered around individual families.30 The 
number of farmworkers has decreased dramatically to only about
 
 

27 STEVEN ZAHNISER ET AL., USDA ECON. RES. SERV., THE POTENTIAL IMPACT OF 
CHANGES IN IMMIGRATION POLICY ON U.S. AGRICULTURE AND THE MARKET FOR HIRED 
FARM LABOR No. 135 (2012).  

28 Dudley, supra note 1.  
29 Id. 
30 Id. 



���������&         �� ������� #�������� �� �������� �����            �	 
 
 three million individuals across the U.S.31 Of these three million 
workers, over half are believed to be immigrants.32 

According to 2007-2009 data reported by the National 
Center for Farmworker Health, 72 percent of all farmworkers were 
foreign-born.33 Sixty-eight percent of farm laborers were born in 
Mexico.34 Thirty-five percent of workers reported that they could 
not speak any English, and only twenty-eight percent had 
completed tenth through twelve grades or higher in school.35 This 
same survey indicated that 48 percent of farmworkers did not have 
legal authorization to work in the U.S., and only 33 percent 
reported to be U.S. citizens.36  

The labor provided by undocumented workers is vital to the 
concentrations within the agricultural sector.37 Undocumented 
laborers play significant roles in the crop farm, dairy, and meat 
industries.38 For example, dairy farmers in New York and 
Wisconsin are increasingly reliant on undocumented workers due 
to the inability to find and keep reliable U.S. citizens to work such 
undesirable jobs.39 A 2015 study commissioned by the National 
Milk Producers Federation examined the role of immigrant labor 
on dairy farms and determined that a decrease in foreign-born 
workers by fifty percent would result in 3,500 dairy farm 
closures.40 The report further provided that the removal of all 
undocumented migrant workers would nearly double retail milk 
prices, costing the United States economy more than $32 billion.41 
Similarly, many fruit, vegetable, and other crop farmers have 
stated that a shrinking pool of undocumented workers could cause 
their farms to shut down.42 Will Rodgers of the American Farm 

 
 

31 Id. 
32 Id. 
33 FACTS ABOUT FARMWORKERS, NAT’L CTR. FOR FARMWORKER HEALTH (2012). 
34 Id. 
35 Id. 
36 Id. 
37 Dudley, supra note 2.  
38 Id. 
39 Id. 
40 FLYNN ADCOCK ET AL., THE ECONOMIC IMPACTS OF IMMIGRANT LABOR ON U.S. 

DAIRY FARMS, CTR. FOR N. AM. STUD. (2015). 
41 Id. 
42 Jessie Higgins, Farmers’ struggle to legally import workers threatens U.S. 

crops, UNITED PRESS INT’L (Sep. 19, 2018 10:02 AM), https://www.upi.com/Farmers-
struggle-to-legally-import-workers-threatens-US-crops/3711537355230/ 
[https://perma.cc/G367-CE9G]. 
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Bureau expressed concern for farm labor needs when stating, "We 
have a situation where we need laborers, and we don't have the 
labor we need.43 Without workers, it is not economically feasible to 
grow the food at all."44 Without the help of undocumented workers, 
the meat industry would also suffer from lower production outputs 
and higher consumer prices.45 

American agriculture’s reliance on foreign workers for labor 
is likely a result of immigrants’ desire to pursue the “American 
Dream.”46 Many migrant farmworkers are lured to the United 
States to escape extreme poverty, lack of employment, armed 
conflict, or civil unrest in their home country.47 Because many 
farmworker jobs are dangerous, low paying, and considered 
“undesirable,” the United States agriculture industry struggles to 
recruit U.S. citizens to fill the necessary job openings.48 Rather 
than improve wages and work conditions, agriculture employers 
often recruit undocumented workers by promising a better life in 
the United States.49 A study examining immigration in the 
agribusiness sector found that authorized workers generally 
accept wages that are eighteen to twenty-two percent higher than 
their undocumented counterparts, thereby exhibiting the lack of 
improvement in wages and work conditions for undocumented 
workers.50  

 
B. National Labor Relations Act 
 

In 1935, Congress passed the National Labor Relations Act 
(“NLRA”) to formally establish the legal right of employees to 
organize and bargain collectively through chosen 
representatives.51 The Act officially endows employees with three 
fundamental rights: organization, collective bargaining, and the 

 
 

43 Id. 
44 Id. 
45 Dudley, supra note 2.  
46 N.C. Farmworker Inst., Farmworkers and Immigration, STUDENT ACTION 

WITH FARMWORKERS, https://www.saf-unite.org/content/farmworkers-and-immigration 
[https://perma.cc/AYZ3-QEMP]. 

47 Id. 
48 Id. 
49 Id. 
50 Ruark, supra note 4.  
51 29 U.S.C.S. § 151 (LexisNexis 2019). 
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right to engage in peaceful disruption.52 In turn, employers 
required the NLRA to recognize unions in the workplace that are 
appropriately formed by a qualified majority of their employees.53  

 
1. Agriculture Exception 

 
The NLRA created exceptions in the definition of an 

“employee” protected under the Act.54 The legislation explicitly 
states that employees receiving securities under the Act are 
limited to “any individual whose work has ceased as a consequence 
of, or in connection with, any current labor dispute or because of 
any unfair labor practice, and who has not obtained any other 
regular and substantially equivalent employment, but shall not 
include any individual employed as an agricultural laborer.”55 
Since agricultural employees are not a protected class of workers 
under the NLRA, employers in agribusiness are not required to 
recognize labor unions formed by agricultural employees.56 
Exempt employees may still technically join labor unions and 
attempt to collectively bargain with their employers, but their 
action is not protected under the jurisdiction of the NLRA and its 
judicial branch, the National Labor Relations Board (“NLRB”).57 In 
turn, in the agricultural business, employer-union relations are 
permitted to go entirely unchecked.58 

 
(a) Non-Farmworker Undocumented Immigrants Under the 

Act, Generally 
 
The National Labor Relations Board has firmly established 

that undocumented immigrants are considered employees eligible 
for protection under the NLRA.59 Effectively, employees within 
protected professions have the same rights under the NLRA 

 
 

52 See id. 
53 See generally 29 U.S.C.S. § 152 (LexisNexis 2019) (defining terms within the 

National Labor Relations Act). 
54 See id. 
55 Id. 
56 See id. 
57 See id. 
58 See id. 
59 IMMIGRANT EMPLOYEE RIGHTS UNDER THE NATIONAL LABOR RELATIONS ACT, 

NATIONAL LABOR RELATIONS BOARD [https://perma.cc/9FFB-NNZ6]. 
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regardless of their citizenship status.60 As any other employee 
protected under the Act, undocumented employees may organize a 
union, take concerted action, and have the choice to take no action 
at all.61 Additionally, the NLRB has established that if an 
undocumented employee chooses to associate or take action with 
his or her co-workers in order to improve their employment 
conditions, it is illegal for the employer to use immigration status 
as a deterrent.62 

The rights of collective action only apply to undocumented 
workers in industries included under the NLRA.63 Due to the 
NLRA’s failure to protect workers in the agricultural industry, 
neither documented nor undocumented farmworkers can seek 
refuge under the Act.64 However, undocumented workers in 
industries other than agriculture that the Act recognizes can 
receive the same protections as United States citizens.65 

 
(b) H-2A Temporary Agricultural Worker Program 

  
 Specific programs bring agricultural workers into the U.S., 
such as the H-2A Temporary Agriculture Workers program, which 
allows American agricultural employers who anticipate a shortage 
of domestic workers to bring in foreign nationals to the country to 
fill temporary jobs.66 In order to qualify, an employer must offer a 
job that is impermanent and must demonstrate that there are not 
enough United States workers who are “able, willing, qualified, 
and available” to work in the role.67 The employer must also show 
that the employment of the non-resident workers would “not 
adversely affect the wages and working conditions of similarly 
employed U.S. workers.”68 

 
 

60 See id. 
61 Id. 
62 Id. 
63 29 U.S.C.S. § 152. 
64 See id. 
65 NLRB, supra, note 59.  
66 H2A Visa: Learn About H2A Visa Requirements and Eligibility, VISAPRO 

IMMIGRATION ATTORNEYS, http://www.visapro.com/work-visas/h2a-visa/ 
[https://perma.cc/E23M-8A4T]. 

67 H-2A Temporary Agricultural Workers, U.S. Citizenship and Immigr. Serv. 
(Apr. 10, 2020) https://www.uscis.gov/working-united-states/temporary-workers/h-2a-
temporary-agricultural-workers [https://perma.cc/H36F-S9ST].  

68 Id. 
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 The process of bringing in H-2A workers begins with the 
employer submitting a labor certification to the United States 
Department of Labor.69 After receiving temporary labor 
certification for H-2A status, the employer or prospective employee 
submits an I-129 form to the United States Citizenship and 
Immigration Services.70 This form is used by employers or 
prospective employers to acquire nonimmigrant visa status for a 
foreign worker.71 

Prospective workers then apply for a visa to seek admission 
into the United States.72 Prospective H-2A employees may apply 
for an H-2A visa with the United States Department of State and 
then seek admission to the country with United States Customs 
Border Protection.73 The process is quite lengthy, costly, and 
complex for employers because they must pay fees and file 
applications with multiple government agencies.74 
 Generally, the duration of the employee’s H-2A 
classification is the amount of time authorized on the temporary 
labor certification.75 Qualified arrangements may be extended by 
one-year increments for up to a maximum of three years.76 A new 
certification must accompany any of these extensions.77 A worker 
who has held an H-2A status for three years must depart the 
United States and remain outside of the country for at least three 
consecutive months before seeking readmission into the program.78  
 Some notable features of the current program include the 
ability to travel in and out of the United States, the option to bring 
family and other dependents to the United States to live with the 
employee (if they receive the appropriate classifications), and the 
ability to change jobs (if a valid offer occurs).79 The program also 
 
 

69 Id. 
70 Id. 
71 Id. 
72 Id. 
73 U.S. Citizenship and Immigr. Serv., supra note 67. 
74 Yunita Ong, The H-2A problem: Why a perfectly legal farmworker visa 

program isn't being used more, UNITED PRESS INT’L (Mar. 5, 2015, 6:21 PM), 
https://www.upi.com/Top_News/US/2015/03/05/The-H-2A-problem-Why-a-perfectly-legal-
farmworker-visa-program-isnt-being-used-more/7521425481876/ [https://perma.cc/JZR2-
6NY5]. 

75 U.S. Citizenship and Immigr. Serv., supra note 67. 
76 Id. 
77 Id. 
78 Id. 
79 Meyers, supra note 66.  
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requires employers to pay the workers the same salary as 
equivalent United States workers.80 The rate must be at least as 
high as the applicable prevailing wage rate or Adverse Effect Wage 
rate, whichever is higher.81 The employer must provide free and 
approved housing for any worker in need.82 The employer also 
must make suitable meal and transportation arrangements for 
workers.83 Additionally, the employer is required to both 
guarantee each worker employment for at least three-fourths of 
the workdays in the work contract period and provide workers 
compensation insurance.84  
 Notably, however, the program does not provide a path to 
citizenship for those employees to whom it may appeal, nor does it 
provide many safeguards for working conditions of the 
employees.85 Along with this, as previously mentioned, the process 
for employers is complex, expensive, and bureaucratic.86   
 

II. EXISTING UNIONS RELATIONSHIPS WITH THE 
UNDOCUMENTED 

 
A. Existing Labor Unions 

 
Founded in 1966, when the National Farm Workers 

Association and the Agricultural Workers Organizing Committee 
merged, the United Farm Workers of America (“UFW”) is a well-
known, successful labor union consisting of farmers and other 
agriculture workers in the United States.87 The mission of the 
UFW began in Delano, California, when Filipino and Latino 
workers, led by Cesar Chavez, began protesting the low pay and 
poor working conditions they were experiencing while working on 

 
 

80 Id. 
81 Id. 
82 Id. 
83 Id. 
84 Id. 
85 U.S. Citizenship and Immigr. Serv., supra note 67. 
86 See Ong, supra note 74. 
87 United Farm Workers of America, ENCYCLOPEDIA.COM (Mar. 5, 2020), 

https://www.encyclopedia.com/plants-and-animals/animals/agriculture-animals/united-
farm-workers-america [https://perma.cc/8HVW-GWU2]. 
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the California grape farms.88 The nonviolent strike and the 
organizations rallying cry, “¡Si Se Puede!” (“Yes we can!”),89 drew 
national attention and support.90 As the national coverage grew, 
the strike gained more and more traction.91 Chavez led a famed 
300-mile march from Delano to Sacramento, and Americans 
nationwide began to boycott the grape industry.92 By 1970, the 
grape boycott and nonviolent strike had become a success.93 In July 
of 1970, the UFW succeeded in reaching a collective bargaining 
agreement with the grape farm owners, which resulted in better 
pay and working conditions for over 10,000 farmworkers.94 Today, 
the UFW continues organizing in major agricultural sectors, 
chiefly in California.95 As of 2014, the UFW had over 10,000 
members.96  

In the Midwest, the Farm Labor Organizing Committee 
(“FLOC”), AFL-CIO, has a similar mission.97 Founded in 1967 by 
Baldemar Velasquez, FLOC intended to “challenge the deplorable 
conditions of the broader workforce that remain voiceless, 
powerless, and invisible to mainstream America.”98 In 1978, 
Velasquez led over 2,000 FLOC members in a strike against 
Campbell Soup Company (Campbell’s), which refused to recognize 
the union.99 The strike lasted nearly eight years before Campbell’s

 
 

88 Inga Kim, The 1965-1970 Delano Grape Strike and Boycott, UNITED FARM 
WORKERS (Mar. 7, 2017), https://ufw.org/1965-1970-delano-grape-strike-boycott/ 
[https://perma.cc/BX2W-F69Q].  

89 United Farm Workers, The History of Si Se Puede, UNITED FARM WORKERS, 
https://ufw.org/research/history/history-si-se-puede/ [https://perma.cc/M98D-PUHA]. 

90 Kim, supra note 88. 
91 Id. 
92 Id. 
93 Id. 
94 Id. 
95 United Farm Workers, Our Vision, UNITED FARM WORKERS, 

https://ufw.org/about-us/our-vision/ [https://perma.cc/8LUE-UDUJ]. 
96 Matt Patterson, Farmworkers and the New Civil Rights Struggle – 

Decertification of Bad Unions, CAL. POL’Y CTR. (Dec. 26, 2014), 
https://californiapolicycenter.org/farmworkers-and-the-new-civil-rights-struggle-
decertification-of-bad-unions/ [https://perma.cc/BM52-E2U5]. 

97 See Farm Labor Organizing Committee, About FLOC, FLOC, 
http://www.floc.com/wordpress/about-floc/ [https://perma.cc/K3LK-HWHD]. 

98 Id. 
99 Gavin Musynske, U.S. farmworkers win union on farms of Campbell's Soup, 

1978-1986, Global Nonviolent Action Database (Oct. 10, 2009), 
https://nvdatabase.swarthmore.edu/content/us-farmworkers-win-union-farms-campbells-
soup-1978-1986 [https://perma.cc/NKW9-J3VE]. 
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 finally agreed to negotiate with FLOC.100 Today, FLOC represents 
over 23,000 farmworkers across the country.101 

 
B. The UFW’s history with the Undocumented  

 
  The UFW has a checkered past with undocumented 
workers.102 Chavez and the UFW’s track record with 
undocumented farmworkers differs among critics and 
supporters.103 The two sides appear to disagree whether the UFW 
was only against undocumented immigrants when they were 
breaking strikes104 or whether the union was against 
undocumented immigrants as a whole.105  

The struggle between the UFW and undocumented 
immigrants began with the controversial Bracero Program.106 The 
Bracero Program was initiated in 1942 when the United States 
signed the Mexican Farm Labor Program Agreement, which aimed 
to legalize and control Mexican migrant farmworkers along the 
southern border of the United States.107 The agreement also 
included wage and living condition guarantees for Mexican 
farmworkers working in the United States.108  

Chavez was active in opposing the Bracero Program before 
the establishment of the UFW.109 The UFW was equally concerned 
about domestic farmworkers being replaced by cheap labor and of 

 
 

100 See id. 
101 Carol Ehrle, Farm Labor Organizing Committee Representing 23,000 

Workers Endorses the Labor-Community Campaign for an Independent Party, FOR A 
PEOPLES PARTY (Nov. 15, 2018), https://www.forapeoplesparty.org/floc-endorses-new-
party/ [https://perma.cc/NMG2-EJJ9]. 

102 See Frank Bardacke, The UFW and the Undocumented, CAMBRIDGE UNIV. 
PRESS (Spring 2013), https://www.jstor.org/stable/43302716?read-
now=1&seq=1#metadata_info_tab_contents [https://perma.cc/CM4W-P3FP].  

103 Id. at 162. 
104 A strikebreaker is one who gets hired to work to replace his/her peers that are 

partaking in an ongoing strike. Definition of strikebreaker, MERRIAM-WEBSTER, 
https://www.merriam-webster.com/dictionary/strikebreaker [https://perma.cc/2VLY-
UNAF].  

105 Bardacke, supra note 102, at 162.  
106 Id. at 163. 
107 Frank L. Koestler, Bracero Program, TEXAS ST. HIST. ASS’N (Jun. 12, 2010), 

https://tshaonline.org/handbook/online/articles/omb01 [https://perma.cc/S4VA-89CZ]. 
108 Id. 
109 Bardacke, supra note 102, at 165.  
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claims that the program “abused” foreign workers.110 After the 
program ended, the Immigration and Naturalization Service 
began to issue more green cards to fill former spots of the Bracero 
workers.111 During this time, border security was lax, and more 
undocumented immigrants than ever before were crossing the 
border to work in the fields.112 The UFW felt threatened by a less 
restrictive border policy.113 At this point in the organization’s 
history, the UFW consisted of first-generation Mexican-American 
workers whose parents had migrated to the United States in the 
1920s.114 Chavez and these UFW members feared they would be 
without a job due to the large numbers of undocumented workers 
coming into the country who could potentially serve as their cheap 
replacements.115 
 Because of Chavez and the UFW’s successful lobbying for 
the termination of the Bracero program, Chavez was confident he 
could get Congress’ help in stopping undocumented workers from 
coming into the country through the southern border.116 Starting 
in 1974, Chavez led a campaign against undocumented 
farmworkers.117 A UFW petition called on the Justice Department 
to “remove hundreds of thousands of illegal aliens now working in 
the fields.”118 Additionally, members tracked down undocumented 
workers at their work or homes and reported them to the 
government.119  

 Most infamously, the union set up a “wet line” at the 
Mexican border in Yuma, Arizona, where approximately three-
hundred UFW members camped out and reported any illegal 
immigration activity.120 The UFW considered themselves border 
patrol between Arizona and Mexico.121 The UFW’s “border patrol” 
openly
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embraced racist language and stereotypes.122 Although Chavez 
was not directly involved, his cousin, Manuel, was a leader in this 
movement, and UFW headquarters financed some of the 
activities.123 Initially, the goal of the “wet line” was to prevent 
strikebreakers from crossing the border to undermine the ongoing 
UFW labor strikes.124 As the program went on, however, the UFW 
“border patrol” began turning away anyone trying to cross the 
border whether they were strikebreakers or not.125 In fact, Chavez 
said, “We’re against illegals no matter where they work because if 
they are not breaking the strike, they are taking our jobs.”126  

The campaign lasted nearly nine months, ending in early 
1975.127 When California passed legislation allowing 
undocumented workers to vote in the upcoming farm worker union 
elections, the UFW felt it needed to change its policy toward 
undocumented workers.128 Feeling the pressures of needing the 
undocumented vote for recognition, the union decided to welcome 
undocumented workers into the union’s membership.129 
Unfortunately for the UFW, the union lost the vast majority of 
representative elections across grape farms in California because 
many undocumented voters voted against the union.130 

After Chavez’s death in 1994, the UFW promoted pro-
immigration campaigns and championed undocumented 
workers.131 Unfortunately, the organization lost some of its clout 
and influence on the national stage.132 Despite the decrease in the 
union’s ability to promulgate national change over the past few 
decades, it remains the most significant and culturally impactful 
agriculture union.133 
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III. PROPOSALS CONCERNING UNDOCUMENTED 
FARMWORKERS 

 
A. What Politicians Have Proposed 

 
Due to the mainstream prevalence, immigration continues 

to be a fiery debate leading to many differing views and proposals 
on how to improve the system.134 In 2017, a number of 
Congressional Republicans supported a bill to overhaul the H-2A 
visa program and replace it with a new H-2C visa.135 Positive and 
negative changes accompanied the proposed new bill.136 In contrast 
to the current H-2A visa, the new program aimed to cap the 
number of visas at 450,000 a year and aimed to allow workers to 
stay year-round.137 The proposal would give undocumented 
workers already working in the United States the opportunity to 
apply for the program, which they cannot do under the current 
system.138  

Additionally, the bill sought to widen the scope of employers 
who could participate in the program.139 Thus, dairy and meat 
processing farms, who need year-round labor, could import more 
workers for permanent employment.140 The proposal, however, 
eliminated the requirement that employers provide housing and 
transportation.141 The wage calculation proposed would be based 
on a percentage of the federal or state minimum wage rather than 
prevailing wages, and it would result in lower pay for both the 
United States and migrant workers.142 Furthermore, the bill had 
provisions that required money to be withheld from workers’s

 
 

134 Patricia Smith, The Great Immigration Debate, N.Y. TIMES: UPFRONT (Feb. 
19, 2018), https://upfront.scholastic.com/issues/2017-18/021918/the-great-immigration-
debate.html#1280L [https://perma.cc/23FG-AB5M]. 

135 Kanyakrit Vongkiatkajorn, The GOP Wants To Bring in More Migrant Guest 
Workers—But For Much Lower Pay, MOTHER JONES (Nov. 1, 2017, 5:14 PM), 
https://www.motherjones.com/politics/2017/11/the-gop-wants-to-bring-in-more-migrant-
guest-workers-but-for-much-lower-pay/ [https://perma.cc/WW9N-2N9H]. 

136 See generally id (showing that the bill reforming H-2A has positive and 
negative consequences of its implementation).  

137 Id. 
138 Id. 
139 Id. 
140 Id. 
141 Vongkiatkajorn, supra note 135. 
142 Id. 



��
            �$� �� ��!���� ������ � �� � ����!���� ��      %"('� �� �(� � 
 
 paychecks and sent back to their home country in order to 
guarantee the workers returned to their place of origin.143

 In 2013, many Democratic members of Congress proposed 
their own overhaul of the H-2A visa program.144 Democratic 
members of Congress announced a similar bill in 2019.145 The 2013 
Democratic proposal would allow undocumented workers who paid 
a fee, passed background checks, and performed at least 575 hours 
or 100 workdays of agricultural employment in the United States 
to be granted “blue-card” status.146 Blue-card holders would then 
be allowed to apply for lawful permanent resident status after five 
years if they have had continued agricultural employment over the 
period and are up to date on their taxes.147 Additionally, blue-card 
holders would be required to pay a fine, pass criminal background 
checks, and meet certain admissibility requirements.148 By offering 
these incentives to agricultural workers, the blue-card system acts 
as an expedited path to citizenship.149 

 The proposal would also create a new, less-skilled 
agricultural worker visa program that would allow foreign workers 
who have entered the country to work for employers designated by 
the U.S. Department of Agriculture to leave those positions and 
work for other designated agricultural employers.150 For the first 
time, this program includes non-seasonal agricultural employers, 
such as dairy and meat farms, that require labor year-round to 
operate.151 
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 In addition, the proposal offers immigrant workers several 
legal safeguards to protect their rights in the workplace.152 Under 
the proposed plan, workers can file federal lawsuits to enforce 
contractual rights or seek legal assistance and free mediation of 
any labor disputes.153 Although the plan would require these 
substantive protections for immigrant workers, the Secretary of 
Labor must decide the specific procedures used to protect these 
rights.154 Employers are also required to pay federally determined 
pay rates, provide free workers’ compensation insurance if not 
covered by state law, and provide housing and transportation to 
any of their workers that are in need.155  

 Aside from protecting the rights of immigrant workers, the 
plan offers safeguards for workers who are United States 
citizens.156 Employers are required to conduct adequate 
recruitment efforts of American workers before seeking workers 
under the visa program.157 The plan also requires employers to 
submit job postings to American workers sixty days before posting 
on the foreign job registry.158 Additionally, the proposal prevents 
the willful displacement of United States workers and preferential 
treatment of immigrant workers, regardless of skill level.159  

 
B. Proposals from Agribusiness 
 
 Due to the agricultural sector’s necessity for workers, it 
relies on the immigrant workforce. Simply put, the agriculture 
sector wants and needs workers more than any other industry.160  
Seventy-two percent of all farmworkers were foreign-born, and 
sixty-eight percent of them were born in Mexico.161 According to 
several agriculture groups, the industry’s labor shortage in 
agricultural workers is at a critical level, and more than anything 
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else, the mass deportation of undocumented migrant workers 
would cripple the agriculture industries.162  
 An agribusiness coalition, called the Agriculture Workforce 
Coalition (“AWC”), has constructed a series of immigration policy 
proposals to help alleviate the labor crisis.163 The AWC aims to 
address the critical shortage of authorized workers facing 
agribusiness farmers through their plans and their revised visa 
systems.164 According to the AWC, the only means of addressing 
the labor shortages is to reform the “costly, bureaucratic, and 
highly complicated” H-2A program that is currently in place.165 
The coalition claims that the bureaucracy of the current policy just 
adds to the myriad problems facing agribusiness.166 
 AWC’s proposal has several components.167 First, the 
coalition suggests several guest worker programs with no cap on 
the number of visas allotted.168 This program considers two options 
for its execution,169 both requiring the undocumented worker to 
make periodic returns to their home country for at least 30 days 
per visit.170 However, the AWC proposal provides few worker 
protections.171 Unlike the previously discussed proposals, the AWC 
proposal does not contain protections for the wages or working 
conditions of the potential guest workers, and includes almost no 
government oversight, leaving employers unchecked, just as they 
are under the NLRA.172 Critics of the unchecked power of 
employers note that it could leave the workers too vulnerable and 
fearful to speak out about unfair wages and work conditions.173 
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Further, the AWC proposal leaves no free labor market 
options for workers.174 Under the proposal, workers have no choice 
as to which programs they join; instead, employers hire at will.175 
This process means they could be easily let go and replaced, and 
would no longer qualify for the visa program.176 For instance, 
contract workers once in a contractual relationship with an 
employer are tied to that employer and cannot seek better wages 
or working conditions.177 
 Most notably, the AWC proposal does not offer a clear path 
to citizenship for immigrant workers.178 While the proposal allows 
employees to work indefinitely, contingent on meeting other 
requirements, it does not provide an option beyond such status to 
become a citizen in the United States.179 The proposal mentions a 
“permanent legal status,” but does not mention lawful permanent 
residency nor citizenship.180 To some, this oversight creates a 
continual underclass of undocumented farm laborers who are not 
afforded democracy and freedom.181  
 

IV. WORKABLE SOLUTIONS AND A CALL TO ARMS 
 

  When trying to reach workable solutions for the farm labor 
crisis, it is important to consider the sentiments in Part III of this 
Note.182 Solutions that accommodate farm owners, foreign 
workers, and the government are vital to successful change. When 
considering potential changes to the NLRA, the Act’s stated 
purposes should be effectuated as best as possible. It is also crucial 
to consider the desires of undocumented laborers. Undocumented 
farmworkers often come from vulnerable populations who were 
living in poverty in their home countries.183 Foreign workers often 
come to the United States to pursue a better life than they were 
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experiencing in their home country, which is not necessarily by 
choice.184 Many farmworkers experience challenges and 
discrimination within the workplace.185 
 
A. Changes to the Visa Program 

 
The visa program in its current form is flawed and widely 

criticized by politicians, workers, and employers.186 A new proposal 
should aim to appease all the parties involved as best as possible. 
The following sub-sections contain key proposals that should be 
included in any proposed overhaul of the H-2A visa program. 

 
1. Extension of the Program to Non-Seasonal Agricultural 

Employers 
 

 In its current form, the H-2A program can only be utilized 
by seasonal or temporary employers.187 It has been well 
documented that a large portion of non-seasonal agribusiness 
relies on immigrant farm labor as much as seasonal farms.188 Dairy 
and meat farms have expressed similar needs for immigrant labor 
to keep their businesses afloat.189 These farmers need workers 
year-round due to the nature of their business.190 There is no 
legitimate reason not to include employers who offer year-long, 
permanent employment on dairy and meat farms in the H-2A 
program. Unlike crop farms, dairy and meat farms do not have an 
offseason.191 Like crop farms, they are extremely reliant on 
immigrant workers, they experience labor shortages, and they 

 
 

184 Id.  
185 Id. 

186 Muzaffar Chishti and Jessica Bolter, Despite Political Resistance, Use of Temporary 
Worker Visas Rises as U.S. Labor Market Tightens, Migration Policy Institute (June 20, 
2017), https://www.migrationpolicy.org/article/despite-political-resistance-use-temporary-
worker-visas-rises-us-labor-market-tightens [https://perma.cc/ZV5S-6P58]. 

187 See Jeff Daniels, Immigration reform to ease farm labor crunch could face 
new and unexpected hurdles, CNBC (Jun. 19, 2018, 4:35 PM), 
https://www.cnbc.com/2018/06/19/immigration-reform-to-ease-farm-labor-crunch-face-new-
obstacles.html [https://perma.cc/ZV79-W4MH]. 

188 Dudley, supra note 1. 
189 Id. 
190 Id. 
191 Id. 



���������&       �� ������� #�������� �� �������� �����           ��� 
 
would be crippled by a max exodus of immigrant laborers from the 
market.192 

Including these more permanent employers in the H2-A 
program has a number of benefits.193 First, employers could better 
keep their businesses adequately staffed and running, thereby 
helping to solve the labor crisis.194 Second, including permanent 
employers creates more jobs for foreign workers who wish to come 
to the United States.195 It also would allow workers a larger 
marketplace of jobs where foreign workers would have options and 
could work in a role that best suits their skills and interests.196  

 
2. A Path to Permanent Legal Status and Citizenship 

 
An expedited and straightforward path to citizenship 

should be a key component of any new visa plan. When a worker 
has cleared the hurdles of applying for and finding employment 
through the visa program, they should immediately be given 
temporary legal status and put on a path to permanent legal status 
and citizenship.197 The visa worker should be granted legal 
permanent residence after remaining in the United States for 
three years, and after maintaining agricultural employment, 
keeping a clean criminal record, and paying taxes and other fees. 
The worker could then apply to become a citizen of the United 
States after three years as a legal permanent resident totaling to 
a six-year requirement if in good standing.  
 Allowing a quick and easy path to permanent residence and 
citizenship is incredibly beneficial for employers and immigrant 
workers as it promotes stability and avoids a high level of 
turnover.198 Workers could have the confidence to build a 
foundation in the United States without fear of deportation or 
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abrupt changes to their employment or familial lives.199 There is 
also a societal benefit to allowing a simple path to citizenship.200 If 
a visa worker has been cooperating with the appropriate agencies, 
performing in their employment, paying taxes and fees, and 
maintaining a clean record, then they have demonstrated that they 
are a valuable asset to the United States as well as their 
communities. As a country, the United States should seek a 
citizenry of valuable contributors to society.201 
 

3. Other Key Propositions Concerning a Visa Overhaul  
 
Like the Democrat’s proposal, visa workers should have 

access to legal representation whenever workplace or employer 
disputes arise.202 Additionally, employers should provide workers 
compensation insurance for immigrant employees. The worker’s 
wages and benefits should adhere to federal and state minimum 
and prevailing wage laws, whichever is higher, and employers 
must provide the same wage scale and benefits offered to similarly 
situated United States citizens.203 Inequality and discrimination 
against visa workers should be avoided in the workplace.204 Thus, 
these protections are necessary to place visa workers on a level 
playing field with nonimmigrant workers.  

Despite the fact that most proposed plans require visa 
workers to return to their home country for a specified time after 
working in the United States,205 there is no compelling reason for 
this requirement, especially when considering non-seasonal 
employers. Not only does the requirement lack validity, it also 
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unduly burdens the visa worker.206 For example, if a Mexican visa 
worker has made his way to Wisconsin to work on a dairy farm or 
to Washington state to work on an apple orchard, the required 
travel costs would be expensive but would also cause the worker to 
lose out on wages as well.207 This requirement further disrupts day 
to day operations on farms since employers must either slow down 
operations or make up for the lost labor by hiring temporary 
replacements.208 Therefore, this requirement should be removed 
from the visa program.  

Also, there should not be a fixed cap on the number of visas 
issued. Every three years, the United States Department of Labor 
should assess the demand for agricultural labor in the United 
States and set a generous cap that would satisfy this demand. The 
assessment should be cognizant of both the demand for labor and 
the number of foreign workers who would likely apply for the 
program. There should be ample opportunity for nearly anyone 
who qualifies and desires to work an agricultural job in the United 
States to do so. 

The program should contain certain protections for United 
States workers as well. Oversight from the Department of Labor is 
necessary to ensure agricultural employers are not taking 
advantage of the system by willfully displacing American workers 
for cheaper labor by immigrant workers.209 Additionally, the 
requirement that employers show an actual shortage of labor is a 
requisite for being included in this proposed program.210 
Employers must show that there are not enough American workers 
to staff their businesses before they can get visa workers.211 The 
purpose of the visa program is not to replace American workers or 
take jobs that American workers would otherwise fill.212 Therefore, 
it is of paramount interest that American workers have adequate 
notice of the availability of jobs before foreign workers obtain them. 
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4. Amending the NLRA to Provide Labor Rights for 
Agricultural Workers  
 
Since its inception, the NLRA has excluded its protections 

for agricultural workers in the United States.213 Agricultural 
workers may still organize, but the law does not require employers 
to recognize a unionized workforce.214 Agricultural employers can 
place workers in harsh working conditions and pay them lower 
wages because of the worker’s statutorily imposed inability to 
bargain. A changing agricultural landscape has seen the industry 
move away from family farms toward large scale businesses that 
often take advantage of their workforce.215 Agricultural employers 
can unilaterally impose their wills on workers, and those workers 
have virtually no statutorily defined mechanism to challenge their 
employers.216 This is unacceptable.  

In the legislative history of the NLRA, the primary 
principles for excluding agricultural workers from protection were 
that Congress believed the NLRA should not have jurisdiction over 
family farms because these farms were not engaged in interstate 
commerce, a requisite for NLRA jurisdiction.217 Additionally, 
Congress felt the exclusion of farm laborers would benefit 
economically struggling  family farms who were a “vulnerable 
fixture in the American economy.”218 In today’s agricultural 
landscape, family farms are no longer the key players, and instead, 
large scale agribusinesses are powerful employers in 
agriculture.219 These businesses are unquestionably engaged in 
interstate commerce by supplying the clear majority of food and 
dairy to most of the United States.220  
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Congress must act to amend the NLRA and abolish the 
agricultural exception. The reasons for excluding them in the first 
place have grown stale and outdated. By including agricultural 
workers as “employees” under the law, employers would be 
required to recognize unions that have shown majority support 
from their bargaining unit.221 There would be many benefits under 
this proposed change. Workers could bargain on their behalf for 
fair working conditions, and farm labor would hold more appeal to 
laborers, which would, in turn, lessen the effects of the labor 
shortage in agriculture.222 Undocumented farm laborers would 
then have the same rights under the NLRA as their American 
counterparts since the NLRA recognizes the same rights for 
undocumented workers as for American workers.223  

 
5. A Call to Farm Labor Unions 

 
Although the UFW and FLOC do not have the political 

capital of their yesteryears, these organizations must be proactive 
in their support and inclusion of foreign workers. Both the UFW224 
and FLOC225 have taken a pro-immigrant stance in recent years, 
but this is not enough for serious change. The UFW and FLOC 
should work with the Department of Labor to reach more 
undocumented immigrants and assist them in receiving work 
visas. The UFW and FLOC should actively reach out to struggling 
employers about receiving immigrant farm labor. These unions 
should also actively reach into border countries and make potential 
workers aware of their options in the United States. This effort 
would benefit workers, employers, and unions by increasing 
membership. 

Additionally, the UFW and FLOC should be lobbying in 
Congress for the proposed changes to the NLRA mentioned in the 
previous section. Should the UFW and FLOC include agricultural 
workers, the organizations would certainly see their membership 
skyrocket. Agricultural employers would be required to recognize 
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the unions when they satisfactorily show majority support,226 
which would help establish the legitimacy of the unions and lead 
to better membership. The greater memberships would allow these 
unions to effectuate their purposes of promoting better pay and 
workplace conditions for farmworkers. In short, agriculture unions 
should be quick to embrace both undocumented workers and visa 
workers. The unions should actively assist in the administration of 
the visa program and lobby to amend the NLRA to include 
protections for the agriculture industry.  

 
CONCLUSION 

 
 The agriculture industry in the United States is facing a 
labor crisis.227 In a time of heightened rhetoric over the immigrant 
debate, agribusiness has become incredibly dependent on 
undocumented workers to fill jobs that remain left open by 
American workers.228 At the center of this crisis is the intersection 
of United States immigration policy and United States labor 
policy.229 To combat the labor shortage,230 the United States must 
improve the current agricultural visa program to bring in more 
foreign workers and put them on an expedited path to citizenship. 
In order to stabilize the workforce, the visa program must include 
protections and accommodations for visa workers that allow them 
to have adequate pay, working conditions, and living 
arrangements. Allowing workers to continue uninterrupted by 
mandatory exits from the country and by offering a less 
complicated path to citizenship allows employers to be able to rely 
on a stable workforce both in day-to-day operations and in the long 
term. 
 Foreign workers should obtain protections provided by the 
NLRA, regardless of the documentation status. The NLRA policy 
of excluding agricultural workers231 is not only dated but unfair. 
Therefore, Congress must change this policy and allow agricultural 
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employees who choose to organize through a union to receive the 
key protections offered by the Act. Amending the Act would be a 
way to stabilize the dwindling workforce and improve working 
conditions and pay scales for both American and foreign farm 
laborers.  
 Agricultural labor unions should be on the frontline 
fighting for undocumented and visa workers. Foreign workers 
make up a large portion of the agriculture workforce,232 and farm 
unions must lobby on their behalf, promote their interests, and 
work to get them to become members of the unions. The UFW and 
FLOC must launch aggressive campaigns to recruit undocumented 
and visa workers into their membership. It is time for UFW and 
FLOC to tap into the fighting spirits of their past233 and amp up 
current operations. These unions should be the most aggressive in 
lobbying for the proposed amendment to the NLRA because it 
would allow them to gain recognition from employers, thus 
increasing their involvement. Finally, all citizens in the United 
States should consider the importance that foreign workers have 
on the country’s food supply.234 Immigrant workers are the 
backbone of the agricultural industry,235 and Americans need to be 
cognizant of the harsh working conditions and obstacles these 
individuals encounter and fully embrace the fight to end such 
extremities. 
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