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INTRODUCTION

As the world progresses deeper into an era of great
technological advancement in every aspect of human life, one
industry is still struggling to grow and survive. The coal mining
industry has seen rapid and profound decline across the nation,
but particularly in the Appalachian region.! Those that are still a
part of the coal industry are met with increasing challenges to
their pensions and healthcare benefits promised by employers
and legislators alike.2

The current pension plan for miners relies on a fund
agreement negotiated in 1974 known as the United Mine
Workers of America (“UMWA”) Agreement.? Several survey
sources, including the Department of Labor, state that in 2017
there were around 52 thousand miners in the United States.* To
compare, in the 1920s, a peak time period for the coal mining
industry, there were over 800 thousand miners across the United
States.? Those that remain face significant cuts to their pension
and health plan under the UMWA Agreement due to a steady
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increase in the number of coal companies filing for bankruptcy in
the 21st Century.b

In Ohio in 1890, the United Mine Workers of America
(“UMW”) formed a national union to represent coal miners.” In
1946, miners were seeking retirement and health benefits.® The
UMWA Agreement was signed into law and provided those
benefits, but stipulated that the benefits would come from the
miners’ most recent employer prior to their retirement.® In 1974,
the Agreement was split into two to guarantee pension plans and
help prevent insolvency of the fund for miners who were still
working and would not be retiring for some time.'° However, the
projected life of this Pension Plan is dwindling and has been
reliant on coal companies of today to keep it running.!! This has
become increasingly challenging as many companies are filing for
bankruptcy.'2

Most recently, in late October of 2019, Murray Energy
filed for bankruptcy, making them the eighth coal company in
just over one year to declare bankruptcy.!3> Murray Energy was
the last public funder of the UMWA Agreement, and as a result,
miners’ pensions and health benefits will be in limbo and at the
hands of the federal government.4

The original purpose of this pension plan was to provide
miners with a source of income to deal with the repercussions of
working in a dangerous industry that created severe health
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issues later in life.’> The plan was created by the United Mine
Workers of America, the national coal miner’s union, as they
bargained for pension protection through a national strike.6

As of now, there are no miners represented by unions in
Kentucky.'” This lack of representation has led some coal
companies to evade state and federal law in regard to the
protection of workers’ wages and pensions.’® In July of 2019,
Blackjewel, a coal company based in West Virginia filed for
bankruptcy and rescinded the paychecks of employed miners,
including those in Kentucky.’® The company was out of
compliance with a Kentucky law, which required them to have a
protection fund for miners in the event of bankruptcy.2° Without
careful monitoring, the company’s noncompliance went
unchecked until it was too late, and miners were left without pay
for multiple weeks.2!

It is unlikely Kentucky is the only state facing this issue,
as more and more miners are opting out of union membership
and placing their trust in their employers and an often gridlocked
Congress.22 However, in today’s changing industry, with so many
companies going bankrupt and little action being taken at the
federal level, there is a need for greater monitoring and
protection for the miners who may not be able to advocate for
themselves.23 Miners can no longer rely on the coal companies to
provide for their pension and health rights.24
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In order to better understand the protections union
membership has provided, and can provide to coal miners, Part I
of this Note will discuss the history of labor unions in the United
States, with a particular focus on coal miner unions in Kentucky
and West Virginia. Part I will go through the rise, peak, and
decline of these labor unions and discuss how union membership
granted and protected the health and retirement rights of so
many miners in the 20t Century.

Part II of this Note will discuss how these protections were
codified first in the United Mine Workers of America Agreement
and in later pieces of legislation up to the current Pension Plan
that has been in effect since 1974. Finally, Part III of this Note
will discuss potential solutions to the unstable and uncertain
pension and health benefits guaranteed under 1974 Pension Plan
and how the coal mining industry can be better protected in the
future. Part III will conclude by showing the best solution for
protecting miners’ retirement and health benefits would be to
reorganize a collective action group to provide the miners with
better bargaining and advocacy power to create a long-term and
adaptable solution with the ability to grow and change with the
industry.

I. HISTORY OF LABOR UNIONS

A. Creating a National Organization

A labor union is often defined as a group of workers organized
“for the purpose of advancing its members’ interests in respect to
wages, benefits, and working conditions.”?5 Before the creation of
national labor organizations, local trade unions were established
among merchants with common trades as early as 1794.26 These
trade unions engaged in modern day functions of unions such as
strikes, pickets, and close-shop business hiring practices.2” The
first national trade union was formed in 1834 but had little effect
on securing workers’s rights until nationalization of businesses
occurred decades later.2s8 At the peaks of the Industrial

25 Labor Union, MERRIAM-WEBSTER DICTIONARY (2020) https://www.merriam-
webster.com/dictionary/labor%20union [https:/perma.cc/FEP9-B8JX].
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(Wiley-Blackwell ed., 8th ed. 2010).
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Revolution in the United States, the business market became a
national market and it became clear to workers any meaningful
organization would have to occur on a national basis.??

The Industrial Revolution saw an increase in employment
within the coal mines and on the railroads to keep up with the
rise of national transportation.’® However, the harsh working
conditions and wages for the workers in these industries led to
severe unrest and eventual upheaval.3! Specifically, in the 1870s
and 1880s, miners and railroad workers engaged in a number of
strikes across the nation to challenge their employers who were
still greatly against labor organization.32

Following these riots and strikes, there was a period of five
years where trade unions and labor organizations tried a variety
of ways to create a national labor organization.?? But it was not
until 1886 the American Federation of Labor (“AFL”) was
created, and the modern form of labor unions emerged.3* The
original membership of the AFL started at 150,000 members and
grew to 250,000 in just six years despite the counterattacks of the
employers in each industry, the government, and the courts to
prevent national organization from taking shape.35

The period of national governmental and employer resistance
lasted until 1901 when Theodore Roosevelt was elected
President.3¢ It appeared people across the nation were accepting
the need for collection public and private action to meet the
problems raised by industrialization and urban growth.37
However, the working conditions of industries like the coal mines
were still struggling to improve.3® This became evident as many
miners continued to strike, and often with increasing intensity, in
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Kentucky and West Virginia.?*B. Unions in West Virginia and
Kentucky

The West Virginia and Kentucky coal industry has a long and
storied history of opposition to labor unions.*® Marked by years of
bloody battles and poor working conditions, the miners in these
states faced more casualties than most in their fight to unionize.4!

L West Virginia

The United Mine Workers of America (“UMW?”) formed in
1890 to organize and provide representation for miners across the
United States.*2 The UMW failed to unionize in West Virginia on
four different attempts.43 It took twelve years for the first UMW
workers to organize in West Virginia.** However, this was short
lived as “mine guards” were put in place by employers to
discourage union organizers.*®* By 1912, miners were ready to
fight for UMW recognition.* In what is now known as the Paint
Creek — Cabin Strike of 1912, miners went on strike and set up
an armed camp with a list of demands.47

The coal companies responded by evicting miners from
company homes.*8 People were beaten and killed in a battle
lasting over a year and a half.4 Not even ten years later, the
Battle of Blair Mountain broke out where more deaths occurred
as the miners, who wore red bandanas and termed “red-necks”
clashed with mine guards and company leaders.?* In just a few
short weeks of battle, over 1,200 miners were charged with

39 See Cal Winslow, A Brief History of Harlan County, USA, LABOR NOTES (Aug.
14, 2019), http://www.labornotes.org/blogs/2019/08/brief-history-harlan-county-usa
[https://perma.cc/W5UD-S8DCC]; Lorraine Boissoneault, 7The Coal Mining Massacre
America Forgot, SMITHSONIAN MAGAZINE, (Apr. 25, 2017),
https//smithsonianmag.com/history/forgotten-matewan-massacre-was-epicenter-20th-
century-mine-wars-180963026/ [https://perma.cc/E9SG-WU2W].
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indictments, some for murder and treason.’! Most of these
charges never materialized into convictions, but it signaled a
major defeat for the UMW organizers in southwestern West
Virginia.>2

The UMW eventually succeeded in representing a majority of
West Virginia miners.?3 However, the miners would continue to
strike for their demands. In 1969, after the government, the coal
companies, and even the UMW failed to address the connection
between mining and black lung disease, miners went on strike.54
Over 280 miners came together to march on West Virginia’s
capitol and demand legislation.’® When the legislature produced a
weak bill not addressing the issues, 40 thousand miners joined
the strike.5¢ The miners showed their power and reached Capitol
Hill as Congress passed federal legislation regarding black lung
and its association to coal mining.?” This was to be one of the last
true victories achieved by strike for the miners as the 1970s and
1980s saw an unprecedented decline in union organization efforts
to protest.58

II. Kentucky

Kentucky’s history was less unsettled, as the UMW was able
to establish union representation in Kentucky with much less of a
fight.5 With the onset of the Great Depression in 1929, the jobs
for miners in Kentucky were few and far in between, with some
reports citing one in three miners were out of work.6® Wages were
low and company housing was scarce.®! As some became fed up
with these conditions, many miners went on strike. In 1931, after
failed representation and help from the UMW, some of these

51 Id at 3—4.
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miners formed a Kentucky chapter of the National Miners Union
(NMU).62

The trouble began for them because the NMU was an affiliate
of the American Communist Party.6® Those associated with this
union, although only a small portion, were subject to beatings,
evictions, and threats.6* The strike took a political turn and led to
bloodshed.®> Although this particular strike only lasted a little
over a month, four people died from the attacks and the fight was
not over.%6 Little was accomplished from this strike and led to
more strikes and more bloodshed during the 1930s.%7 This decade
is often referred to as “the Bloody Harlan years” and represents a
time of great conflict between coal operators and their workers.8
The conditions remained poor as the country was trying to pull
itself out of the Great Depression, but this did not stop miners
from continuing to protest for their needs.5?

There was a period of resurgence for the mine workers
following the election of President Franklin D. Roosevelt and his
New Deal legislation.”® This brought jobs back to the mines and
miners back to the unions.” However, strikes and demands
continued throughout the decades, often times with workers
pushing for improvements in safety conditions or health
benefits.”? One of the most notable strikes after 1950 was the
Brookside Strike in 1973.73 This strike, similar to those during
the Bloody Harlan decade, occurred in Harlan County,
Kentucky.™

During the Brookside Strike, over 180 miners went to strike,
as a subsidiary of the large Duke Energy Company refused to
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(last viewed Nov. 9, 2020).
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reach an agreement with the Brookside miners following their
vote to join the UMW.75 The strike lasted for a bitter 13 months
and left one miner dead.”® The miners were successful in their
efforts to wunionize.”” However, along with the sentiment
expressed during this decade in West Virginia, and with the rest
of the nation, the old-style labor movement characterized by
militant strikes and group demands was fading fast.”

Again, Kentucky no longer has unionized coal miners as the last
union office closed in 2015.7° Many miners have remarked about
Kentucky’s deep history with unions and coal, and the historic
battles that took place during the peak of the 20th Century.0

111. The Peak of Unionism

At the conclusion of the Great Depression, President Franklin
D. Roosevelt took office and his New Deal legislation sparked
hope in many for economic revival.8! The UMW, along with many
other unions, took a major loss in membership during the Great
Depression.82 However, by 1934, the UMW recouped 300,000 new
members and was continuing to sign new union agreements in
states like Kentucky and Alabama to expand their membership
even further.83 Following the passage of New Deal legislation,
membership of the UMW increased to over 400,000 members.34

After many years of UMW membership with the American
Federation of Labor (“AFL”), a major strike in 1946 caused great
tension between the two groups.8® During the strike, the AFL’s
president took action putting over 400 thousand miners out of
work, including those across Kentucky and West Virginia.$¢
Following the strike, the UMW was hit by a $3,500,000 fine;

75 Harlan County, KY, coal miners win affiliation with UMWA union, GLOBAL
NONVIOLENT ACTION DATABASE, httpsi/nvdatabase.swarthmore.edu/content/harlan-
county-ky-coal-miners-win-affiliation-umwa-union-united-states-1973-1974
[https://perma.cc/743X-MREX] (last viewed Nov. 9, 2020).

76 Cal Winslow, supra note 73.

7 Id.

78 Dubofsky, supra note 26, at 388—89.

7 Peterson, supra note 17.

80 Id

81 Dubofsky, supra note 26, at 242.

82 Jd. at 246.

83 Id

84 Jd.

85 Id. at 296.

86 Jd.



10 KY.J. EQUINE, AGRI., & NAT. RES. L.  [Vol. 13 No. 1

many miners saw this as the last straw with the AFL and
subsequently severed ties of association.8”

Soon after, the UMW joined the opposing national labor
organization, the Congress of Industrial Organizations (“CIO”).88
The CIO, which formed in 1935, some fifty years after the
formation of the AFL, was gaining support among industrial
workers such as coal miners and railroad workers.8? At the peak
of unionization for industrial workers, the AFL merged with the
CIO in 1955 to form what is known today as the AFL-CIO.%0 At
the time of the merger, membership for industrial workers was
over 2.5 million people.?!

B. The Decline of Miner Representation

Following the merger into the AFL-CIO, the UMW saw a
period of calmness and growth. However, in the late 1960s,
perceptions were beginning to shift and support for the labor
movement began to decline.?2 As the country entered into the
1970’s, the old style of militant union strikes were in the past.9
Although there were a few strikes, such as the Brookside Strike
in Harlan County, Kentucky, the rate of militant strikes had
declined tremendously.%4

By the end of the 1970s, several sources were claiming the
national labor movement was simply a thing of the past.?> One
journalist remarked this sentiment in a 1978 magazine article
entitled “The Last Days of the American Labor Movement.”9
Other sources, especially those from within the national labor
movement organization, stated the labor movement is having

87 Dubofsky, supra note 26, at 321-22.

88 Id

89 The Editors of Encyc. Britannica, Am. Fed’n of Labor—Cong. of Indus. Orgs.,
ENCYC. BRITANNICA, INC. (Sept. 25, 2019), https://www.britannica.com/topic/American-
Federation-of-Labor-Congress-of-Industrial-Organizations#ref230618
[https://perma.cc/2HVD-JAKS].
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91 Dubofsky, supra note 26, at 337.

92 Id. at 345—46.

93 Id. at 388—89.

94 Remembering Bloody Harlan, PARALLEL NARRATIVES
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(last viewed Oct. 3, 2020).
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“less and less impact on society” and “trade unionism appears
today to be a largely spent force in the national life.”97

After a tumultuous two decades where the UMW was in and
out of national labor membership, the organization rejoined the
AFL-CIO for good in 1989, but the celebration was short lived.%
One of the most well-known examples of old-style labor strikes in
recent history is the 1988-89 Pittston Coal Strike.?® The Pittston
Coal Company was trying to get rid of its obligations to the
miners’ health fund.1% In response, miners picketed, gained local
community support, and elicited the support of national labor
organizations.10?

Pittston eventually conceded to the miners, and the victory
secured desperately needed healthcare for the miners.1°2 This was
a much-needed victory for the UMW and labor movement in
general. At the time, the UMW stated the labor movement was
“Iin dire need of a victory” as UMW members were “fighting for
their own jobs and a way of life in southwest Virginia and
southern West Virginia and eastern Kentucky.”103

This comment likely resonated with miners in the area and
industrial workers across the United States. The 1970s and 1980s
were a period of shift and decline for the labor movement and for
union representation, every win was a big one as the labor
movement was trying to stay alive in changing times.!04
Unfortunately, the Pittston strike is just one example of a win,
and as Dubofsky and Dulles point out, for every victory during
this decade, there were losing strikes and failures to obtain the
requested demands, thus, pushing union membership further
down.105

In the 1990s, the old industrial style unions were facing
opposition from the new environmentalist union groups.!°¢ This

97 Id.

98 Id. at 398.

9 Jd. at 397.

100 7.

101 Dubofsky, supra note 26, at 397.

102 Id

103 Debra Mccown, 1989 Pittston Coal Strike A Battle For Workers' Rights,
BRISTOL HERALD COURIER (Sept. 6, 2009), https://www.heraldcourier.com/news/pittston-
coal-strike-a-battle-for-workers-rights/article_f9bf3c00-3413-5d9¢-b787-
e52fbb99a07b.html [https://perma.cc/5H5D-FNSS].

104 Id

105 Dubofsky, supra note 26, at 397.

106 Jd. at 402—03.
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opposition created division in an already fragile group where
people were dividing not only by industry, but also by political
affiliation.’07 This split the AFL-CIO membership even further
and caused a serious loss of UMW membership.198 The sentiment
at the time was the UMW would not survive unless they could
create a balance between the old-style unionism and new-style
leadership.109

Unfortunately, the efforts to establish a lasting balance seem
to have been unsuccessful. As of 2015, there were no union
members in any Kentucky mines.!® Additionally, as of 2017,
there were roughly only 12 thousand miners left in West
Virginia.!'! These numbers are striking, but a clear sign of the
decline began nearly fifty years ago. However, there are still
miners, active and retired, relying on their pension and
contribution to the coal industry for survival.

II. THE CURRENT LEGISLATION
A. The United Mine Workers of America Agreement

The UMW members came to an agreement with President
Harry Truman in 1946 through a series of negotiations and
demonstrations.!’2 The purpose of this agreement was to
guarantee retirement benefits would be given to miners from
their last employer prior to retirement.!3 This process remained
mostly unchanged until 1974, when UMW miners came together
to express their concerns about the legislation’s potential for
insolvency.'* To ease the concerns of the miners, the 1974 UMW

107 Jd. at 402.

108 Jd.

109 /d. at 434.

110 Peterson, supra note 17.

11 James A. Haught, A Short History of Mining — and its decline — in West
Virginia, THE REGISTER HERALD (Mar. 30, 2017), https:/www.register-
herald.com/opinion/columns/a-short-history-of-mining----and-its/article_4c968cfd-8d8b-
51c7-bceb-77e186ea61f7.html [https:/perma.cc/387C-GKKD].

12 (Coal Act, United Mine Workers of America, UNITED MINE WORKERS OF
AMERICA http:/lumwa.org/for-members/pensions-retiree-info/coal-act/
[https://perma.cc/UVX2-DWEE] (last viewed Sept. 29, 2020).
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Pension Plan took funds from an existing plan and secured them
for miners who retired after 1976.115

The 1974 plan remained unchanged for decades, as it worked
for many of the miners entering retirement.!'® However, during
the 2008 recession, the Pension Plan lost $2 billion dollars, and
concern among UMW miners rose again.''” Following the
recession, a local news source reported the UMWA Act could be
insolvent by 2022, leaving miners without pension and health
benefits.1’8 It noted the projected insolvency point will likely
occur even earlier with each passing coal company that declares
bankruptcy.''® The more companies declaring bankruptcy, the
less funding the 1974 Pension Plan receives, as fewer companies
owe obligations to the legislation.120

As of 2019, it was estimated these bankruptcies have,
between 2008 and 2018, cost the 1974 Pension Plan an additional
$4 billion dollars.!?2! In the last twelve months alone, eight
companies have declared bankruptcy.!22 These bankruptcies have
occurred despite the rollbacks of regulations put in place during
President Barack Obama’s administration.23

One report stated, “researchers at Columbia University found
in a 2017 study that the four biggest rules enacted by the Obama
administration on coal-mining firms and coal-fired power plants
accounted for only about a three and a half percent decline in
U.S. production. Instead, the downturn was mostly due to lower
demand for U.S. coal at home and abroad, especially in China.”124
These bankruptcies are a reflection of the country’s choice to
utilize other sources of energy that are cheaper, easier, and more
sustainable to produce.'?> More and more companies seek to

115 Jq.

116 Jessica Wehrman, Nearly 100,000 coal miners at risk of losing pension money
by 2022, Dayton Daily News (May 12, 2019), https://www.daytondailynews.co

m/news/national-govt--politics/nearly-100-000-coal-miners-risk-losing-pension-
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change to renewable energy sources due to growing technology
and reduced operation costs.126

B. The Federal Coal Mine Health and Safety Act of 1969

President Richard Nixon signed the Federal Coal Mine Health
and Safety Act into law in December of 1969.127 The legislation
was drafted to provide some much-needed reform to the working
conditions in the mines and to promote and protect miner
safety.’28 This legislation was an update to the original Federal
Coal Mine Safety Act of 1952 signed by President Truman.'29
Both laws related to the federal government’s ability to inspect
the coal mines in operation and to sanction or temporarily shut
down any mines out of compliance.!3 Although neither of these
laws directly relate to the health and retirement benefits of the
miners, the 1969 legislation had a dramatic impact in recognizing
the need for better health and safety protections for the
workers.131

Mine workers were aware of the egregious violations within
their workplace and relied on the federal government to protect
their safety.32 One author eloquently stated, “coal miners were
not passive actors, but rather conscious protestors who actively
challenged the institutions who failed to protect them on the
job... they wanted those institutions to be more attentive to their
concerns about the working conditions.”!33
During the 1970s, it became clear the Bureau of Mines, the
federal agency tasked with inspecting the operational coal mines,
was very careless on its assessment and follow-through for
violations, particularly among non-union mine operators.?* This
caused a great deal of concern among union member miners, as
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reform in the United States, 1968—1973, 55 LABOR HISTORY 173, 173 (2014).
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they feared their operators would leave the union to avoid
complying with the inspection requirements.35

One of the UMW safety coordinators for Kentucky wrote to
his Congressmen “I am deeply concerned over the conditions that
exist in the non-union coal mines in this district. We have coal
miners every day that are coming from non-union mines and
obtaining employment in our union operations who tell us of the
deplorable conditions that the non-union coal miners are working
under.”136 The safety operator continues on to say the federal
government is deliberately evading inspections of non-union
members.137  This incongruent treatment between union
represented mines and non-unionized mines could certainly be a
major factor for the decline in UMW membership during the
1970s.

Later in the decade, more miners were expressing concern
to the federal government about the growing rate of miners with
“black lung” disease, an occupational disease caused by the
inhalation of coal dust.138 After several outreach attempts,
Congress passed the Black Lung Benefits Act in 1972.139 For the
first time, this secured health benefits directly from the federal
government and coal operators for miners who contracted black
lung and, consequently, the potential years of respiratory issues
and chronic medical problems later in life.140

Unfortunately, the process for obtaining these benefits is
often long and arduous, regularly met with strong opposition by
the coal companies attempting to prolong their time in court and
avoid paying for miners’ healthcare.l4! Many reports show miners
have died from the disease while waiting for a decision on their
black lung benefits under the current legislation.'*2 This
legislation simply shows the lack of acceptable healthcare
protections for miners who spent years in a dangerous occupation
with the expectation their employer and the government would
provide both retirement and health benefits after retirement.
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C. The Current Plan for Pension Protection

As mentioned, the current Pension Plan for miners is
based under the 1974 Pension Plan.143 However, with the growing
number of bankruptcies of major coal companies, the future of
this legislation is in jeopardy. Most notably, as of September
2019, Murray Energy Company was the last funder of the 1974
Pension Plan.'44 But at the end of October 2019, they declared
Chapter 11 bankruptcy.145

Now, the pensions and health care benefits of miners are once
again at risk and uncertain.'*6 Murray Energy estimated its
actual and potential pension and benefit liabilities as $8
billion.’7 It i1s fairly uncertain what will happen to the miners’
Pension Plan.148 Although it is very likely to become insolvent
rather quickly in 2020, the next steps after insolvency are
unknown. Murray Energy, since filing Chapter 11 is no longer
funding the Pension Plan.149

One potential solution is the Pension Benefit Guaranty
Corporation (“PBGC”), a federal agency, can take in the miners to
secure their pensions during bankruptcy proceedings.150
However, this is uncertain because PBGC is not required to take
on multiemployer-funded pension plans such as the 1974 Pension
Plan.’5 Murray Energy was initially seeking $350 million to
continue to operate but it is unlikely any of that money will go to
protecting the 1974 Pension Plan in order to just let it reach
insolvency.152

A representative for Murray Energy recently stated they are
“simply unable to repay” their liabilities, leaving miners nervous,

143 See Matt Egan, 'Nervous and scared.' Coal workers fear for pensions after
Murray  Energy  bankruptcy, CNN Bus. Nov. 1, 2019, 1043 AM),
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pension/index.html [https://perma.cc/94WH-MV2C].
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scared, and frustrated with little hope their lifelong employment
will continue to provide for their healthcare and retirement.!53
The estimated sale of Murray Energy is $1.7 billion and would
only cover the assets of the company, and under the current
system of using legislation, this leaves the miners and their
pensions effectively in limbo until lawmakers come up with
another solution.’®* The Murray Energy bankruptcy proceedings
could last into March of 2020 before a definitive answer is
obtained.155

ITI. STRONGER POTENTIAL SOLUTIONS THAN THE CURRENT
LEGISLATION

A. Proposed Legislative Change to the UMWA Act

Several pieces of legislation have been introduced be
legislatures in Congress to try to secure funding under the 1974
Pension Plan. Some have passed and some have not, but none of
the below Acts have garnered a stable and long-term promise of
pension and health benefits. In 1992, President George W. Bush
passed the Coal Industry Retiree Health Benefit Act (the Coal
Act).156

The Coal Act ensured retirement and health benefits for
miners (and their surviving spouses in the event of death) even if
the company they work for goes out of business.’®” The Act was
passed in response to the Pittston Strike of 1989, where the
Pittson Coal Company tried to evade their responsibility to pay
retirement benefits to their miners.158 The Coal Act was the first
major change to the 1974 Pension Plan, enacted as an attempt to
calm the concerns of miners as they prepared for retirement.'59
Little was done after this Act for more than two decades.®® It was
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not until after the 2008 economic recession miners once again
became concerned about their future benefits.16!

The current state of events and period of mass uncertainty
is not a new occurrence for coal miners. In April of 2017, 22,600
miners came close to losing their retirement and health benefits
as the 1974 Pension Plan nearly ran out of money.¢2 In order to
try to protect their pensions and healthcare benefits, several
miners, both retired and current, went to Capitol Hill to advocate
for Congress to continue funding this pension plan through the
Miners Pension Protection Act.163

The Miners Pension Protection Act did not provide any
real substantive change to the existing legislation under the 1974
Pension Plan, but did secure continued funding from other
sources besides the coal operators themselves.1¢* With only a few
days to spare before the loss of funding occurred, Congress passed
the Miners Pension Protection Act.16> Although this was a victory
for the miners, it is simply a temporary band-aid on the larger
issue as the coal industry is once again facing this issue of
insufficient funding.

It soon became clear the proposed sources were not going
to be able to provide the needed funding and so another piece of
legislation was introduced in the same year. The American
Miners Pension Act was introduced but failed to pass in the
Senate.'66 This would have amended the plan to secure funding
for 43,000 miners in Kentucky, West Virginia, and Ohio.!¢7 The
bill would have required consistent annual funding from the
United States Treasury Department, one of the most permanent
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solutions proposed thus far.168

In January of 2019, House members introduced the
American Miners Act of 2019 to create a new plan of protection
for the 1974 Pension Plan in light of the 2018 bankruptcies.69
This bill was passed by the Senate in December of 2019 and did a
decent job of securing funding for 92,000 miners, including some
in Kentucky.'® This legislation incorporated some of the goals of
the 2017 bill, including appropriations from the United States
Treasury Department.1”?

However, one potential issue could stem from this
legislation is the inclusion of miners. When this was passed into
law it only was stated to protect the miners from the 2018
bankruptcies.!”? There have been several other bankruptcies,
including some very large companies since January of 2018 and
thousands more are now unprotected. This legislation was
projected to replace the 1974 Pension Plan when it reached
insolvency, which at the time was predicted to be 2022.173

However, in light of recent events, as mentioned,
insolvency may occur earlier. It will be interesting to see how
Congress appropriates the funding for the hundreds of thousands
of retired and working miners in the coming years and if they will
be able to take on the pension and health benefits in time prior to
insolvency of the Pension Plan. Many hope this legislation will be
a lasting solution, but any permanent success remains unclear.

Although the most recent legislation received positive
media attention, there are several uncertainties are still
unanswered in light of recent events in 2019, including the
bankruptcy of Murray Energy. Legislation is still an uncertain
route for long-term protection, and thus alternatives should be
considered.
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B. Resurgence of Collective Bargaining Entities

Based on the many failed or uncertain attempts at the
federal legislature to secure and protect funding for the pensions
and healthcare benefits for retired coal miners, perhaps a
different route should be considered for a solution. There are
several areas of evidence above to show miners are better
protected when they are under the representation of a labor
union. For example, the Bureau of Miners was closely inspecting
the union operated mines in the 1970s, which better protected the
health and safety of miners.174

On the other hand, those at non-union mines were subject
to “deplorable conditions” and far more likely to experience
workplace accidents and fatalities.'” Another example from the
peak era of the labor movement, is how those protected by the
UMW were better equipped to demand better pay when their
wages were remaining stagnant.l'’® The ability to collectively
demand change is historically more successful than an individual
demand against a large multimillion-dollar industry.

As mentioned, there are no represented coal miners left in
Kentucky, and there are very few left in West Virginia.l??
Therefore, it would seem difficult at the outset to try reorganizing
a group of workers in the region. However, in light of recent
events such as the several bankruptcies and the imminent loss of
pension benefits and healthcare protections, perhaps miners
would be more willing to consider the alternative working for so
many generations before them. By reorganizing into a union, the
movement could better argue for protection and continued
funding at the federal level. The current state of affairs is
impacting not only the already retired miners, but also those still
working in the mines with years left before retirement. This
would allow both current miners and retired miners to join
together to demand better conditions, much like in past
generations.

Although this may seem like a large task, other industries
in recent years have been able to reorganize members and rebuild
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their membership up from catastrophic lows.'”® Within the
transportation industry in particular, union membership is
actually on the rise for the first time in years.'” One British
newspaper reported union membership in the US “is back
because large numbers of people are fed up with soaring
inequality, retirement insecurity (fewer than half of employees
have access to a company pension scheme), rising costs of
healthcare that is relatively poor by global standards and a sense
of economic vulnerability.”180

The same article stated it is mainly young people facing
underemployment who are the backbone of the resurgence.'8! So,
although the people fighting for the revival of old labor unions are
not from the same demographic categories as they were in the
1970s, the cause has essentially remained the same. They were
advocating for better working conditions, retirement, and health
benefits back then, and new people are demanding the same
today.182

One of the most influential transportation union sectors
comes from the airline industry and a leader who is inspiring
many to join her cause. Sara Nelson, President of the Association
of Flight-Attendants has not only captured the attention of other
airline employees, but the media as well.183 She is pushing for
airline members to organize on the ground in their workplace and
demand change.’® She has led picket strikes and speeches
outside airports in the District of Columbia.!®> She has helped
airline union membership soar in recent years.'8 Many presume
she will seek the presidency in the AFL-CIO in October of
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2021.187 If Nelson were to be elected, there is a strong potential
her democratic ways of inspiring union membership could
penetrate to other industries, including the mining industry.

Nelson has been a supporter of the UMW for nearly a
decade and helped advocate for their pension protection.!8® This
could provide the push the mining industry needs to increase
union membership just like the airline industry has experienced.
Democratic organizing simply means involvement in, and access
to, the decision-making process of the organization. A revival of
membership and enthusiastic grassroots organizing such as this
could help secure the proper health and retirement benefits the
industry desperately needs without depending on the companies
themselves to fund such programs.

Data and news stories like the foregoing counter the
argument the labor movement and unionization is a thing of the
past, and has been since the 1970s. Instead, it seems clear from
recent data and the grassroots democratic organizing seen in
various industries that the labor movement is on the upswing
once again.!89

In the 1970s, the UMW saw one of the biggest pushes for
democratic organizing from its members.!%° Many miners were
fed up and wanted change.’®® They wanted proof their voices
matter and sought it through an upheaval and overhaul of the
union.’¥2 While reflecting on the 1970s UMW shift, one author
wrote “democracy is the most effective means of guaranteeing
that an organization will have accurately and consistently
represent the interests of the membership, something the UMW
leadership had failed to do. For this reason, democracy became
the mechanism dissenting miners hoped to remake their
union.”?93 This sort of language has been in the media recently as
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well, not only regarding the airline industry described above, but
in others across the AFL-CIO.194

The miners recognized how any change they wanted to see
would require active participation on their part.!%> They needed
to take calculated steps to create a major wave of change. This is
not an impossible task for those still in the profession today. The
miners of today would do well to look back on history and try
again to ignite a desire and demand for the protections they seek.

The constant state of uncertainty surrounding retirement
and health benefits is currently the norm, but it does not have to
be. Workers who give several years to one industry deserve these
very basic protections other industries grant almost uniformly
and with ease. Now would be the perfect time to organize and
gather support for union membership, as the Murray Energy
bankruptcy has created an inevitable end to the 1974 Pension
Plan and there is no guarantee the Pension Benefit Guaranty
Corporation will take on the miners’ program.'?6 With so much
current uncertainty, there is a perfect opportunity to step back
and consider every possible solution, rather than continuing with
the same legislative pattern failing so many times before.

Another counterargument to this proposal is how some
may feel the coal mining industry is dying and cannot be saved by
labor unionization because there are not enough members in the
Appalachian region to organize. But the sentiments of the
workers will resemble the sentiments of their leadership. Current
union leaders, such as Nelson are focused on organizing the
unorganized.’®” Given the grassroots organizing from miners in
the region, which is backed by wunion leadership, this
counterargument seems out of step with the current efforts to
raise membership.198

It would almost certainly require a group dynamic to first
create the labor demands and then advocate together until they
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are satisfied. The miners in Kentucky or West Virginia alone
would be a large enough group to make this happen and based on
the recent trend in increased union membership, this solution is
all the more plausible and practical.19?

CONCLUSION

The Appalachian regions in Kentucky and West Virginia
have a long history rooted in the coal industry. This history
intertwines and often clashes with the history of labor
unionization in the two regions. For more than a century, coal
miners have fought for and earned their union membership.
Membership in these unions, particularly in the UMW, provided
various protections for many years by giving the miners the
ability to advocate their demands against a very large industry.
Better and safer working conditions were earned through strikes,
battles, and agreements.

Retirement benefits and health plans were created with
the help of collective bargaining by the UMW to deal with the
major diseases and after-effects caused by working in coal mines,
such as black lung disease.2® But, eventually, the UMW
membership became less popular and began to decline.20! Many
miners felt protected and content with the current status of their
work.202 Times have since changed. The coal mining industry is
facing major bankruptcies and continued losses to the 1974
Pension Plan, which is supposed to provide for their retirement
and health care.203 After several pieces of legislation have failed
to correct this issue or provide any real long-term protection,204
perhaps it is time to consider a different type of solution.

There 1s a growing wave of increased union membership
across the United States; numbers are at a fifteen-year high.205
People are finding collective bargaining is beneficial and effective
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for getting their demands met in their respective industries.206
There is no reason the coal industry cannot take part in this
resurgence. Although there would certainly be obstacles, a
resurgence of labor unions in the Appalachian region could create
the permanent solution so many miners desperately seek.
Although the coal industry is declining rapidly, so long as there
are workers who give their time to a dangerous industry, they
deserve proper pensions and healthcare benefits just like any
other employee. The strength of collective advocacy could help
them protect themselves and provide a lasting solution for the
first time in decades.
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