Fixing the Holes in the Endangered Species Act
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I. INTRODUCTION

In 1973, the Endangered Species Act (“ESA”) was signed
into law.! This piece of legislation came at a time of heightened
environmental concern following a decade which had seen an
increase in public activism on a variety of issues.? The Endangered
Species Act was in part a result of this activism, but its roots reach
further back in history.? Starting with the Lacey Act of 1900, which
prohibited the taking and hunting of certain species, the federal
government began to participate in conservation actions.* These
protections were strengthened with the Migratory Bird Act of
1918, the Bald Eagle and Golden Eagle Protection Act of 1940, the
Endangered Species Protection Act of 1966, and the Marine
Mammal Protection Act of 1972.5 The Endangered Species Act
combined and expanded the protections these prior acts had
created for species threatened with extinction.®

The Endangered Species Act has undergone several
changes in the almost fifty years since its enactment.” The first
major set of amendments came in 1978.8 This set of amendments
allowed cabinet-level officials to permit actions that will jeopradize
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some species, and required critical habitats to be designated
alongside the species being listed.? The 1982 amendment required
the determination of a species’ status within one year of its
proposal unless withdrawn for cause, and also required listing
determinations to be made solely on the basis of biological and
trade information—without consideration of possible economic or
other effects.!® The 1988 amendment required monitoring of
“candidate” and “recovered” species, and adopted an emergency
listing procedure species facing significant risks.!! Lastly, the 2004
amendment exempted the Department of Defense from critical
habitat designations.'? This amendment gives the Department
more leeway in projects that imperil habitats deemed critical for
threatened or endangered species.!’® An amendment to the
Endangered Species Act was recently proposed in the Senate that
would require the consent of the governor of each state to
implement conservation plans.'4

The Endangered Species Act is credited with saving many
different species of wildlife.l> Some species preserved through the
Act include: the American Alligator, Brown Pelican, and Green Sea
Turtle.’® Perhaps the most well-known success, the Bald Eagle,
was listed as endangered in the forty-eight contiguous states in
1978 and was officially delisted in 2007.17 These recoveries provide
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evidence that the Endangered Species Act is an important tool in
environmental conservation in the United States.

Even with these successes, the Endangered Species Act has
faced and continues to face many criticisms. Criticism of the Act
includes claims that the act has not gone far enough to protect
imperiled species and that the Act is an example of government
overreach.'® Those who say the Act does not go far enough in
protecting species argue that while the Act has been successful in
preventing the extinction of species, it has not been as successful
in promoting the recovery of those species.'” Those who claim that
the Act is government overreach argue that it should consider the
economic costs of protecting species because the Act currently
inflicts too much harm upon the economic interests of business
owners?°

There are three main paths forward for the Endangered
Species Act: (1) reforming the Act federally through amendments
to the legislation, (2) reforming the Act through state-level action
and supplemental legislation, or (3) leaving the current legislative
framework as is. Leaving the legislative framework as is, the least
appealing option, would simply ignore the criticisms currently
directed at the Endangered Species Act and will not help people or
animals impacted by the regulations created by the Endangered
Species Act.

Initially, changing legislation at the federal level seems like
the most appealing path forward for fixing the issues associated
with the Endangered Species Act. Changing existing legislation
can be more efficient than creating a completely new regulatory
scheme and previous amendments to the act have addressed
concerns both proponents and opponents of the act have had.?!
Acting at the federal level also preserves the unity of regulation
which can benefit species whose habitats expand across multiple
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states, as a base level of protection is maintained throughout the
country. However, federal regulations can struggle to address
specific, local problems as they must be less targeted and more
generally applicable. Expanding federal environmental
protections is also increasingly difficult, as the current trend is to
create less stringent environmental regulations at the federal
level.?2 Thus, it is clear that using federal regulations is not the
best method of addressing the criticisms directed at the
Endangered Species Act and, as a result, protecting the imperiled
species it protects.

Another option to strengthen the Endangered Species Act’s
protections is to supplement the federal Endangered Species Act
with state-level laws. While this approach would not preserve
national unity of the Act’s regulatory structure, state-level
regulations can provide more targeted legislation that addresses
local concerns. State governments are less restrained in how
regulations can be implemented because they have broader
regulatory power,?? and can expand upon minimum standards set
by the federal government.?* Expanding protections for
endangered species at the state-level is therefore the best approach
in our current political and social climate.

The issue of protecting endangered species has been in and
out of the public consciousness for over a century. However, recent
events have made the issue particularly pertinent. The Trump
administration has made several changes to the Endangered
Species Act and the enforcement of other environmental
regulations.?> The threat that climate change poses to natural
environments and the animals that inhabit them have become ever
clearer.?6 Even iconic species such as the Monarch Butterfly have
started to face population decline.2’” Given these events, it is more
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important than ever to discuss how endangered species can best be
protected before it is too late.

This Note will describe how Kentucky can change current
state-level regulations to better protect the endangered species
that live within its borders. This Note will discuss major portions
of the Endangered Species Act, the process for listing a species as
protected under the Act, the protections provided to a threatened
or endangered species, and the flaws within the current federal
scheme. The Note will also provide and analyze a few examples of
states that have enacted their own Endangered Species Acts to
compliment the federal Endangered Species Act. From here,
Kentucky’s current regulations concerning endangered species will
be analyzed and this Note will conclude by providing a potential
Endangered Species Act designed to address the concerns of
Kentucky’s residents as well as the particular threatened species
that call the state home.

Kentucky should adopt a state-level Endangered Species
Act to compensate for the weaknesses in the federal Endangered
Species Act. The Act should specifically expand protections to
species in limbo waiting for listing under the federal ESA and
species that are in decline but not yet endangered. The current
protection scheme under both federal law and Kentucky state law
is insufficient to protect species that are threatened by human
activities. Many states have already enacted their own versions of
the Endangered Species Act, including California2s, Virginia2?, and
Tennessee3’. Kentucky can learn from these states to construct an
endangered species act that protects imperiled wildlife and
protects the interests of landowners, and others, who would be
impacted by the regulations the act would impose. Creating an
endangered species act for Kentucky is the best way for the state
to ensure that the state’s wildlife is protected and continues to be
a source of revenue and enjoyment for the state for generations to
come.

28 CESA, CAL. DEP'T OF FISH & WILDLIFE, (2021)
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II. ENDANGERED SPECIES ACT: AN OVERVIEW

Like many pieces of environmental regulation, the
Endangered Species Act is technical and complicated. However,
there are four major components to the law.3! First, the activities
which are prohibited that directly involve individuals in a
protected species of wildlife.?2 Second, the activities which are
prohibited that indirectly impact species—these are protection for
land use.?? Third, the penalties that apply for violating the various
sections of the Act,3* and fourth, the exemptions to prohibited
behavior that the Act allows.3?

The most important protection for endangered species is
established in §9 of the Act. That section states:

Any endangered species of fish or wildlife listed
pursuant to section 4 of this Act it is unlawful for
any person subject to the jurisdiction of the United
States to — (A) import any such species into, or
export any such species from the United States; (B)
take any such species within the United States or
the territorial sea of the United States; (C) take any
such species upon the high seas; (D) possess, sell,
deliver, carry, transport, or ship, by any means
whatsoever, any such species taken in violation of
subparagraphs (B) and (C); (E) deliver, receive,
carry, transport, or ship in interstate or foreign
commerce, by any means whatsoever and in the
course of a commercial activity, any such species;
(F) sell or offer for sale in interstate or foreign
commerce any such species; or (G) violate any
regulation pertaining to such species or to any
threatened species of fish or wildlife listed pursuant
to section 4 of this Act and promulgated by the
Secretary pursuant to authority provided by this
Act.36

31 Hodges, supra note 1.
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This section 1s known as the “takings” clause.?” Put simply, §9
mandates that endangered species have the right to be left alone
in their proper habitats and that they must not be interfered
with.38

The second major section is the provision describing the
protections given to “critical habitats.”3® The Act defines critical
habitats as:

(1) Specific areas within the geographical area
occupied by the species at the time of listing, if
they contain physical or biological features
essential to conservation, and those features
may require special management considerations
or protection; and

(2) Specific areas outside the geographical area
occupied by the species if the agency determines
that the area itself is essential for conservation.*0

The protection of critical habitats is crucial for the recovery
of endangered species.*! Without proper protection for their
habitats, other conservation efforts, such as captive breeding
programs, cannot be successful.*?

The Endangered Species Act provides several mechanisms
for enforcement of the protections it creates. First, it provides for
civil penalties for violating the provisions of the Act.*3 This penalty
1s up to $25,000 for harms to wildlife and up to $12,000 for harms
to protected plant-life.4* The Act also provides for criminal
penalties which can rise to $50,000 in fines and up to one year in
prison, or even both.%> The Act provides that only people who
knowingly commit violations or are engaged in specific wildlife
trades will face penalties.6
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The final important section of the Endangered Species Act
includes specific exemptions to the Act’s protections.*” The Act
provides that a species may be exempted by the Endangered
Species Committee if: it is an experimental population (members
of an endangered or threatened species that are released outside
of the species’ current range to further conservation purposes); the
species is involved in an incidental taking by federal actions; there
are national security concerns; protection would result in undue
hardship; or the species is involved in certain actions taken by
Alaskan natives.*®

A. Listing a Species

For a species to receive protection under the Endangered
Species Act, the species must be “listed” as endangered.*® To “list”
a species, a listing agency must determine that a species should be
considered for listing or someone must submit a petition to one of
the listing agencies.’® The listing agencies include: the National
Marine Fisheries Service of NOAA, the National Oceanic and
Atmospheric Administration (‘NOAA”) in the U.S. Department of
Commerce; and the Fish and Wildlife Service in the U.S.
Department of the Interior.’! These agencies consider numerous
factors in deciding whether a species should be listed, such as: the
present or threatened destruction of habitat; overutilization of the
species for commercial, recreational, or other purposes; disease or
predation; inadequacy of existing regulatory mechanisms; and
other natural or manmade factors affecting the continued
existence of the species.?? If the previous factors are deemed to
jeopardize the future of the species, listing the species as
endangered is considered appropriate.’® Importantly, economic
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factors cannot be considered when deciding if a species should be
listed.?* The species may be listed as endangered, meaning the
species is currently at risk of becoming extinct, or as threatened,
meaning the species is likely to become endangered in the near
future.55

B. Protections for Different Classifications

The Endangered Species Act provides varying levels of
protection triggered by the categorization of the species.?® A species
that is fully unlisted receives no protection under the Act, unless
they are protected by state or local laws.?” Unlisted species include
species that are determined to not be facing any perceived risk of
extinction and are considered common.?® These species might also
be organisms which are facing identified risks to their existence,
but have pending petitions to be considered for the candidate list
under the Endangered Species Act.?

The next potential classification under the Endangered
Species Act is a “Candidate Species.”®® Candidate Species are
species “for which the Fish and Wildlife Service (“Service”) has
sufficient information on their biological status and threats to
propose them as endangered or threatened under the Endangered
Species Act (“ESA”), but for which development of a proposed
listing regulation is precluded by other higher priority listing
activities.”®! Prior to a 1995 amendment, the Endangered Species
Act also permitted species to be listed as Candidate Species under

54 U.S. DEP'T OF JUSTICE, supra note 50.

55 U.S. GEOLOGICAL SURV., What are the differences between endangered and
threatened species?, https!//www.usgs.gov/faqs/what-are-differences-between-endangered-
threatened-imperiled-and-risk-species?qt-news_science_products=0#qt-
news_science_products (Iast viewed Jan. 20, 2021) [https://perma.cc/SMHV-95X4].
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a special “category 2” designation.®? These species were species for
which “information now in the possession of the FWS indicates
that proposing to list as endangered or threatened is possibly
appropriate, but for which persuasive evidence on biological
vulnerability and threat are not currently available to support
proposed rules."®3 In other words, this special designation
indicated there was some evidence that the species was in decline,
but more information would need to be gathered before the decline
could be fully determined. This classification no longer exists
under the Endangered Species Act, but some state and local
agencies maintain lists that were designed to serve a similar
function.®* Candidate species are not granted any statutory
protection under the Endangered Species Act.®5 They are given a
number from one to twelve to indicate their priority for listing
under the Act.®6 Furthermore, the Fish and Wildlife Service
encourages the development of partnerships and conservation
plans for these candidate species, but the agency does not mandate
any specific protections.57

The final classification for protection under the Endangered
Species Act is a “listed species”.®® As stated above, species can be
listed as either endangered or threatened depending on how severe
of a threat to the continued existence of the species has been
identified.®® A species that is listed as endangered under the Act is
automatically protected from “takings”, meaning these animals
are protected from being killed or harassed, with few exceptions.”
Threatened species are regulated under a separate section of the
Endangered Species Act.” Protections for threatened species are

62 U.S. FISH & WILDLIFE SERV., Final Decision on Identification of Candidates for
Listing as Endangered or Threatened (Dec. 5, 1996), https://www.fws.gov/endangered/laws-
policies/policy-final-decision.html [https:/perma.cc/9NHX-4SXW].
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called 4(d) protections.” These protections can be as expansive as
those given to endangered species, or they can be modified to be
less restrictive by the Secretary of the Interior.”

The Act also provides several other protections for listed
species.”™ Species may also be protected under this section if the
species is so visually similar to a listed species that protecting the
listed species requires protecting the similar species as well.” The
agency must also provide every listed species—endangered or
threatened—with a recovery plan.” These plans are intended to
promote population growth and remove the threats to the species’
continued existence that prompted listing in the first place.””
Additionally, the plans must prioritize the species facing the most
severe threat of extinction and consider which species are most
likely to benefit from the creation and implementation of a
recovery plan.”®

There are few special protections for species which are
delisted after their population numbers improve, frequently
referred to as “recovered” or “delisted” species.” The Endangered
Species Act states that once a species is delisted its population
must be monitored for no fewer than five years.&0

C. Where the Protection Scheme Fails

The Endangered Species Act provides many important
protections to wildlife facing extinction, but this protection scheme
does have a few notable flaws. First, the Act doesn’t adequately
protect candidate species.’! Second, the act doesn’t go far enough
in protecting threatened species.’? Third, the ESA provides
inadequate protection for species that have been classified as

72 Endangered Species Act, 16 U.S.C. § 1533(d) (2020).

73 Endangered Species Act, 16 U.S.C. § 1533 (2020).
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75 Endangered Species Act, 16 U.S.C. § 1533(e) (2020).

76 Endangered Species Act, 16 U.S.C. § 1533(f) (2020).
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9  NOAA, Delisting Species Under the Endangered Species Act,
https//www.fisheries.noaa.gov/national/endangered-species-conservation/delisting-
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KETQI.
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recovered and subsequently delisted.® Kentucky should address
these three issues through the introduction of a state-level
endangered species act to ensure the state’s wildlife can continue
to thrive.

As mentioned above, a candidate species is a species of
organism that the agency has studied and determined is in decline,
but has not yet been officially listed under the Endangered Species
Act because there are other, higher priority regulations to
implement.8* These candidate species do not have any statutorily
mandated protections.® This leaves candidate species that are in
recognized peril in a regulatory limbo. There are no time limits
specified for when a candidate species must be listed—sometimes
the wait times are immense.%6 For example, the Dakota Skipper—
a species of butterfly—remained on the candidate list from 1978—
2015.87 While this species successfully made it out of limbo and has
begun its path to recovery, others have not been so lucky.8® Forty
species have gone extinct while on the candidate species list.®?
When creating a state-level version of the Endangered Species Act,
Kentucky should recognize these failures and address candidate
species protections, either by creating set timelines in which
protections must be implemented, having certain protections
attach as soon as a species is given candidate status, or a
combination of both approaches.

The second flaw in the Endangered Species Act protection
scheme is the Act’s treatment of threatened species. The Act
defines an endangered species as “any species which is in danger
of extinction throughout all or a significant portion of its range”
and a threatened species as a species that is “likely to become an
endangered species within the foreseeable future throughout all or
a significant portion of its range.”? In defining the terms this way,
the Endangered Species Act recognizes the main difference
between a threatened species and an endangered species is time,

83 Id.
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as threatened species are caught earlier in their decline. To
achieve the Act’s goals of promoting species recovery, steps should
be taken as early as possible to ensure the species does not
continue its decline, as earlier interventions will have a greater
likelihood of success. To better protect threatened species and
promote their recovery, supplemental endangered species
protection acts should treat a threatened species with the same
level of care that the Act grants endangered species. This would
mean including set protections for threatened species instead of
leaving the protections open to the interpretation of the Secretary
of the Interior to decide once the species has been listed and given
threatened status.

The final portion of the Endangered Species Act’s protection
scheme that ought to be reformed in order to adequately protect
wildlife is how the Act treats delisted species. It is an important
achievement when a species’s population is deemed stable enough
to be delisted from the Endangered Species Act. Delisting means
the agency no longer sees an immediate threat to the existence of
the organism.”? Currently, the Endangered Species Act protects
these species by requiring monitoring for a minimum of five years
once they have been delisted.?? State law could supplement the
Endangered Species Act to better protect recovered species by
extending the monitoring period from five years to ten years, and
implementing a transitional level of protection for delisted species.
For example, continuing to prohibit intentional takings of
recovered species but loosening restrictions for incidental takings
for a trial period to ensure the species’ population is truly stable
before legal protection is completely removed. If these changes are
implemented, the successes of the Endangered Species Act can be
expanded and more species can be preserved for future generations
to enjoy.

III. STATE MODELS FOR ENDANGERED SPECIES PROTECTION
Several states have recognized that protecting endangered

species should be a legislative priority because the Endangered
Species Act does not offer enough protection, leading them to adopt

91 U.S. FISH & WILDLIFE SERV., Delisting a Species (Aug. 2002),
https://www.fws.gov/pacific/ecoservices/endangered/classification/pdf/delisting.pdf
[perma.cc/DFJ7-7CSQ].

92 NOAA, supra note 79.
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their own versions of the Endangered Species Act. These states
offer examples of the steps Kentucky can take as it crafts its own
endangered species act. States that have enacted these acts
include California, Tennessee, Alabama, and Minnesota.? The
next section of this Note will analyze the successes and failures of
these laws and what lessons they can offer Kentucky.

A. California

California was one of the first states to implement its own
endangered species act by adopting the California Endangered
Species Act (“CESA”) in 1970.%4 The act has had two major rounds
of amendments in 1984 and 1997, respectively.?® Currently, 250
species of plants and animals are protected under the CESA.%

The CESA uses many of the same regulatory tools as the
ESA. Species are added to the list of protected species following a
petitioning process that can be undertaken by groups of private
citizens, educational organizations, or the California Department
of Fish and Wildlife.?” A species can be listed as either threatened
or endangered and, once classified as either, the Act prohibits the
“taking” of those species and provides habitat protection for
them.?® The act also attaches criminal and civil penalties to the
taking—killing, hunting, capturing—of an endangered or
threatened species. Under the CESA, someone who violates the act
can be fined up to $50,000 or sentenced to one year in jail.®

However, there are important differences between the
federal Endangered Species Act and the California Endangered
Species Act which allow the CESA to address some of the flaws of
the federal Act. The most important difference is that California
addresses the problem of candidate species lingering in regulatory

93 See Susan George & William J. Snape III, Endangered Species Act, Laws,
Policy, and Perspectives, CTR. FOR BIOLOGICAL DIVERSITY (Donald C. Baur & WM. Robert
Irwin eds., Am. Bar Ass’n 2d ed. 2010),
https://www.biologicaldiversity.org/publications/papers/StateEndangeredSpeciesActs.pdf
[https://perma.cc/GFSN-L394].

94 CAL. DEP'T OF FIsH & WILDLIFE, CESA (2021),
https://wildlife.ca.gov/Conservation/CESA [https://perma.cc/LSUW-XAHU].

95 See 1d.

96 Id.

97 See 1d.

98 See 1d.

99 California Endangered Species Act, CAL. FISH & GAME CODE § 12008.1 (2021).
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limbo.19 Under the CESA, once it has been determined that there
is scientific evidence that the species is in decline and that
intervention 1is necessary, the Act’s protections become
enforceable.!°! This means that candidate species which have not
been fully classified as endangered or threatened are still
protected.

The second major difference between the CESA and the
ESA is in the Acts’ treatment of threatened species. Under the
ESA, endangered and threatened species are afforded different
regulatory protections; under the CESA, these species are given
the same level of protection.!%? This protection is temporary until
a full hearing can be held and the California Department of Fish
and Wildlife makes a decision to either list the species or deny
expanded protection.03

Although the CESA’s protections for recovered and delisted
species are not as expansive as the ESA’s, it does offer broader
protections for threatened and candidate species. These are
important improvements that could be a useful model for an
endangered species act adopted by Kentucky.

B. Tennessee

Another state that was an early adopter of state-level
endangered species protections is Tennessee. Tennessee passed
the Tennessee Nongame and Endangered or Threatened Wildlife
Species Conservation Act (hereinafter, the “Tennessee Act”) in
1974.194 The stated purpose of the Tennessee Act was to “manage
certain nongame wildlife to insure their perpetuation as members
of ecosystems, for scientific purposes, and for human
enjoyment.”1% The Act included many protections for endangered
species and largely embraced the model of protection used in the
federal Endangered Species Act.

100 See CTR. FOR BIOLOGICAL DIVERSITY, supra note 87.

101 See CESA to the Federal Endangered Species Act, CAL. DEP'T OF FISH &
WILDLIFE, (2021) https://wildlife.ca.gov/Conservation/CESA/FESA [https://perma.cc/LT7M-
S6QYI.

102 See id.

103 Jd.

104 See Nongame and Endangered or Threatened Wildlife Species Conservation
Act of 1974, TENN. CODE ANN. §§ 70-8-101-112 (Oct. 2020).

105 Jd.
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The first important element of the Tennessee Act is how the
act defines endangered species. The Tennessee Act defines
endangered species as, “[lalny species or subspecies of wildlife
whose prospects of survival or recruitment within the state are in
jeopardy or are likely within the foreseeable future to become so .

. .”106 This definition of endangered species is more expansive than
the federal definition because it includes species that are likely to
be in jeopardy in the foreseeable future, whereas the federal
definition only includes the species which already are.
Furthermore, the Tennessee Act defines “threatened species” as
species which are likely to become endangered in the foreseeable
future.’%” By expanding the definition of endangered to include
soon-to-be-imperiled species and still protecting threatened
species—those soon to be endangered—the Tennessee Act provides
protection to more species earlier than the Endangered Species
Act. This increases the likelihood of the species recovering within
the state.

Another important protection for wildlife in the Tennessee
Act is the creation of the “watchable wildlife endowment.” This
endowment is a funding mechanism that ensures that endangered
species protection programs receive adequate funding.1%8 The fund
is financed by donations and is protected from being co-opted for
nonconservation related activities.!®® Adequate funding is a major
issue for conservation programs, so the creation of these funding
schemes can be useful promoting future recovery programs.

The Tennessee Act fails to address some of the issues that
the Endangered Species Act has in its protection scheme. First, the
Tennessee Act does not offer protection to candidate species or
species during the listing process, meaning many species remain
unprotected for an extended period of time even if they have been
declared to be vulnerable to extinction. Second, the Act does not
directly describe how recovery plans for endangered species should
be structured.!l® Instead, the Act states that critical habitats
should be protected and that the taking of endangered or
threatened species should be largely prohibited and strictly

106 TENN. CODE ANN. § 70-8-103(3) (2020).

107 U.S. FISH & WILDLIFE SERV. Endangered Species Act Overview (Jan. 30 2020),
https://www.fws.gov/endangered/laws-policies/ [https://perma.cc/6CK3-DJFW].

108 TENN. CODE ANN. § 70-8-110(c) (2020).

109 See id.

110 See id.
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regulated through permits.!'! The Act also only extends protection
to species of animals—it does not provide protection for
endangered plant species.!’2 Although the Tennessee endangered
species protection scheme has its flaws, it is a useful model for the
Kentucky legislature because it provides some improvements on
the federal Endangered Species Act. Further, Tennessee and
Kentucky share many environmental and sociological similarities,
making the adoption of a similar law in Kentucky more politically
feasible.!13

C. Other Important State Lessons

Although there are many other states with their own
Endangered Species Acts, two remaining states are particularly
worth examining: Minnesota and Maine. The Minnesota
Endangered Species Statute authorizes the Minnesota
Department of Natural Resources to designate species as
endangered, threatened, or species of special concern.!* The act
has standard endangered species protections including the
prohibition of takings of endangered or threatened species and
permit requirements for activities that may result in the taking of
these species.!’® What sets the Minnesota Endangered Species
Statute apart, however, is its protection “species of special
concern.”!16 A species of special concern is a species which “is not
endangered or threatened” but is “extremely uncommon in
Minnesota, or has unique or highly specific habitat requirements
and deserves careful monitoring of its status.”’'” Additionally,
“[slpecies on the periphery of their range which are not listed as
threatened may be included in this category, along with those
species that were once threatened or endangered but now have

111 Id

12 jd

113 See e.g., Levi Ismail, TN, KY lawmakers draft bills to modernize struggling
unemployment systems, WTVF NEWSCHANNEL 5 NASHVILLE (Feb. 12, 2021),
https://www.newschannel5.com/rebound/tn-ky-lawmakers-draft-bills-to-modernize-
struggling-unemployment-systems (demonstrating how similar legal efforts can be
implemented in both states) [perma.cc/3U4L-D3S7].

114 MINN. DEP'T OF NAT. RES., Minnesota Endangered Species Law, MDNR (2021),
https://www.dnr.state.mn.us/rsg/laws.html [https://perma.cc/QASR-RVSQ].

115 Id

116 Jd.

17 MINN. DEPT OF NAT. RES., Status Definitions, MDNR (2021),
https//www.dnr.state.mn.us/rsg/definitions.html#:~text=A%20species%20is%20considere
d%20a,careful%20monitoring%200f%20its%20status [https:/perma.cc/TWL7-GV6P].
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increasing or protected, stable populations.”!'8 This classification
helps address the flaw in the Endangered Species Act concerning
species that are transitioning out of threatened or endangered
status by offering them extended monitoring and protection. This
provision goes a long way in preventing various species from
falling through the cracks.

The other state law that deserves special consideration is
the Maine Endangered Species Act.!'’® The most distinctive
component of the Maine Act is the level of citizen involvement that
the act encourages. The Act separates listing a species into two
distinct steps.’?? The first step is determining a species' status:
stable, endangered, or threatened.!?! The second step is developing
a conservation plan for that species.’?? This step relies heavily on
public involvement, as private landowners are heavily involved in
the planning process.!?3 The conservation plan also consults public
environmental groups and tribal organizations to ensure a wide
variety of public concerns are addressed.!?* Additionally, the Act
encourages voluntary funding and allows the public to fund
specific projects, from ocean life conservation to the preservation
of bird species, through donations solicited through tax returns
and property registration forms.!2?5 Heavy public involvement
helps promote the success of the Act.

D. Kentucky Endangered Species Protection

Kentucky does not have a state-level endangered species
act. This creates many problems for conservation within the state.
These problems may be addressed by creating a Kentucky
endangered species act like the state models described above.
However, Kentucky does have some state-specific regulations
designed to protect organisms living within the state. Evaluating

18 Jd

119 ME. DEP'T OF INLAND FISHERIES & WILDLIFE, State Wildlife Action Plan, IFW,
https://www.maine.gov/ifw/fish-wildlife/wildlife/wildlife-action-plan.html
[https://perma.cc/K5XN-THBQ].

120 Jd.

121 Jd

122 Jd

123 Jd.

124 Jd

125 ME. DEP'T OF INLAND FISHERIES & WILDLIFE, State Wildlife Action Plan, IFW,
https://www.maine.gov/ifw/fish-wildlife/wildlife/wildlife-action-plan.html
[https://perma.cc/K5XN-THBQ].
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the strengths and weaknesses of these laws is an important first
step to understanding how a Kentucky endangered species act
should operate.

The first collection of Kentucky laws that provide protection
to endangered species are KRS §§ 150.180, .183, .260, .280, .990.126
These statutes prevent the import, transport, and possession for
sale of any endangered species of wildlife.12” The regulations define
an endangered species as a species of wildlife that is “seriously
threatened with worldwide extinction or in danger of being
extirpated from the Commonwealth of Kentucky.”'?¢ Kentucky
enforces these regulations by imposing fines, revoking licenses,
and imprisoning violators if their violations are sufficiently
severe.'?® These statutes provide some extended protections to
endangered species by greatly restricting the wildlife trade within
the state.!?? These protections supplement the federal Endangered
Species Act, which protects habitats and prohibits the taking of
endangered species. However, the Kentucky statute does not
provide complete protection for endangered species within the
state.

The other major action taken by Kentucky to protect
endangered species 1s the state’s Wildlife Action Plan. This plan
was made to satisfy federal requirements for wildlife conservation
grants.!3! The action plan includes eight components: first, the
plan had to include data on the distribution and variety of
wildlife;132 second, “[dlescriptions of locations and relative
condition of key habitats and community types essential to
conservation of species identified in the 1st element;”!?3 third, a
description of problems facing the species listed in the first
component;'3* fourth, actions that may be required to protect
threatened species;3 fifth, plans for monitoring the species

126 KY. REV. STAT. ANN. §§ 150.180—.990 (2021).

127 Jd.

128 KY. REV. STAT. ANN. § 150.183 (2021).

129 .

130 See id.

131 Ky. DEPT OF FISH & WILDLIFE, Wildlife Action Plan, FWS (2021),
https:/fw.ky.gov/IWAP/Pages/Wildlife-Action-Plan-Full.aspx#1.1.3 [https://perma.cc/UJR6-
M97PL.

132 .

134 Jq.

135 .
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identified as endangered;!?¢ sixth, plans to revise the monitoring
procedures and actions to be taken;'3” seventh, “[dlescriptions of
the plans for coordinating, to the extent feasible, the development,
implementation, review, and revision of the Plan-Strategy with
Federal, State, and local agencies and Indian tribes that manage
significant land and water areas within the State or administer
programs that significantly affect the conservation of identified
species and habitats;”!38 eighth, descriptions of public involvement
within the management plan.'3? All of these requirements are
monitored by the Kentucky Department of Fish and Wildlife.40

The Wildlife Action Plan helps protect species in several
ways. Most importantly, the plan aggregates data on the state’s
varied wildlife. It also recommends the creation of a variety of
partnerships to implement conservation programs laid out in the
plan. The major flaw with the Wildlife Action Plan is that it only
provides recommendations to fish and wildlife professionals,
meaning it lacks any real protections for endangered species.

Given the current regulatory scheme, the potential
Kentucky Endangered Species Act should include the protections
offered by the federal Act and additional components. The first
three components should be directly tailored to address the failings
of the federal Endangered Species Act. First, Kentucky should
adopt the California model for protection of candidate species to
prevent regulatory limbo.¥! This would mean that once there is
sufficient evidence to show a species is in decline, the protections
against habitat destruction and takings would immediately go into
effect. Only a showing that the species was not in decline could
remove those protections.

Second, Kentucky should adopt Tennessee’s definition for
endangered species, which includes “[alny species or subspecies of
wildlife whose prospects of survival or recruitment within the state
are in jeopardy or are likely within the foreseeable future to
become so. . . "2 Kentucky should also mirror Tennessee’s

136 Jd.

137 Ky. DEP'T OF FISH & WILDLIFE, Wildlife Action Plan, FWS (2021),
https:/fw.ky.gov/IWAP/Pages/Wildlife-Action-Plan-Full.aspx#1.1.3 [https://perma.cc/UJR6-
M97PL.

138 Jd.
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141 See CAL. DEP'T OF FISH & WILDLIFE, supra note 94.

142 TENN. CODE ANN. § 70-8-103(3) (2020).
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definition of threatened species, which includes those species likely
to become endangered in the foreseeable future.'*®* The Kentucky
act should also provide threatened and endangered species the
same level of protection to better encourage species recovery.

Third, a Kentucky endangered species act should adopt the
Minnesota designation for “species of special concern” as a
mechanism of protecting particularly fragile species and species
that have recently recovered, granting those species added
protection not permitted under the federal act.** This again would
promote recovery of species and allow for rapid response if a
species who had recovered began to decline again.

The final component a Kentucky Endangered Species Act
should address what is likely to be a major criticism of the Act, the
cost. To help reduce the impact additional endangered species
protections, monitoring, and enforcement would incur, the state
should adopt the voluntary funding mechanisms used in Maine
and Tennessee to help support wildlife conservation.'*> The
Tennessee model is particularly helpful as the state’s economy and
ecology are fairly similar to Kentucky.16 If these funding models
were adopted, the budgetary impact of the act could be quite small.

CONCLUSION

In conclusion, the Endangered Species Act has played a
major part in the recovery of a variety of wildlife species. The Act
provides many important protections for species from prohibitions
on takings of endangered and threatened species as well as
permitting requirements to help promote habitat conservation and
recovery plans that help monitor and support wildlife populations.
However, the Act has several flaws. The most important of which
include: candidate species remaining unprotected while waiting to
be officially listed (some for many years while their populations
continue to decline); threatened species not being offered adequate
protections; and recovered species not being adequately monitored
and protected once they have been officially delisted, which can

143 TENN. CODE ANN. § 70-8-103(10) (2020).

144 See MINN. DEP'T OF NAT. RES., supra note 114.

145 ME. DEP'T OF INLAND FISHERIES & WILDLIFE, supra note 119; TENN. CODE
ANN. § 70-8-110(c) (2020).

146 See e.g., Ismail, supra note 113 (demonstrating how similar legal efforts can be
implemented in both states).
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cause these species to return to endangered or threatened status
following an initial recovery.

Given that the current political climate makes federal
amendments or supplements to the Endangered Species Act
unlikely, the best way for Kentucky to protect its vulnerable
wildlife is to adopt an endangered species act of its own. To do this,
Kentucky should look to the experiences of other states in creating
their own species protection laws. Kentucky should specifically
adopt the California model for protecting candidate species by
granting these species immediate protection to prevent regulatory
limbo. Kentucky should also adopt the more expansive Tennessee
definitions of “threatened” and “endangered” to provide protection
to more wildlife. Additionally, Kentucky should adopt the
California’s equal protection of endangered and threatened
wildlife. Next, the state should adopt “species of special concern”
as Minnesota has done to ensure fragile or recently recovered
species are adequately protected. Lastly, the Kentucky Act should
adopt the voluntary funding schemes of Tennessee and Maine to
help address budgetary concerns and ensure that the required
conservation plans are financially possible. If the state adopts
these regulations, it can ensure that vulnerable wildlife will
recover, thrive, and be around to be enjoyed for generations to
come.



